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Although Staff must prove the allegations in a Notice of Hearing only aanacbaf probabilities,

the serious nature of the violations (and severe consequences for a respondent from an adverse
finding) require that the proof tendered by Staff be clear and convincing. The proof must be
based on cogent evidence, whichinturntmusbe “convi ncing or compel |l

Re Hu2011BCSECCOM 38bparal3



INTRODUCTION

1.

Rodney Jac Whavhaia mlaupnegsran currently living in the City of Chilliwack,
British Columbia. Iklay2006, he fondedWest Karma t dWKE {n‘Calgary, Albertan June
2007, after living in Calgary for 26 years, he motedChilliwack British Columbiavith his
youngfamily.

In approximatelydune2006, he met the principles 8lackburn Developmernittd.( “ Bl ac kb ur n”
Mr. Rick Wellsby ant¥r. Robert Wilson, who were developing a project knowTlze Falls
wSa2Nli o0a¢KS ClLftfasdo Ay [/ KAfEtAgLFO1Z . NARGAAK [/
July 2006 whereby West Karma woulg@y capital tBlackurnin the amoun of $52,000,000.

The Falls Golf Course was opened in the Spring of 1996 and was owned and operated by
Blackburn.

Fall s Capi twad inc@mratpd in Alberla GnCctpber 24, 208gecifically offering

an investment at The Falldnvesbrs received a $99.90 bond and sttaresfor every $100.00

in which they invested. The investment was RSP eligible and was to mature in 2010 with the
Issuer having the right to extend this date for an additional 24 months. Investors received 5%
per annum interest on the bond and were paidterest quarterly from the inception until
February 2011.

FCC raised capitilom December 2006 until September 28, 2Gidm approximately 140
investors. The company stopped raising capital from investoss changesn the Exempt
Market came into effect in September 2010.

InMarch2009.Deer cr est Co n s Wwas toenedvith the ihtantcof risin® iGVESto)
dollars in the amount of $12,000,000 to facilitate the baild of 70 units along therkt hole of

the Falls Golf Course and a new clubhouse to be located on another piece of the Blackburn
lands. Investors received a 12.5% interest catea bond that wagaid monthly. The DCF
investment was sold to approximately 100 investors fiMarch 2009 until September 2010,

when changes in the Exempt Market came into effect in September 2010.

In February 2011, Blackburn entered infirotection under the Companies' Creditors
Arrangement Act @CAA n an attempt to restructure a large portiaf their debt.  After
approximatelyl4 months of a Monitor running the company, creditors foreclosed on the golf
course portion of the property and it was sold immediately toAfeilini Development Group
April 2012. Other portions of the propemsere sold to other parties whom in turn, sold ithe
portions to the Aquilini Group as wigter in 2012



8.  As a result of the CCAA, Blackburn stopped paying interest to both FCC and DCF in February
2011 Thidead to interest reserves being depletadd payments to investors stopping in the
first quarter of 2011.

A BRIEF HISTORY OF PROCEEDINGS

9. In September of 2010, thHexecutive Director of the British Columbia Securities Commission (the
G 9 ESOdzii A @ Ssent5theNBe€poraiends (an email mating they were starting an
investigation due to a complaint with the DCF entity.

10. Throughout2010, 20112012,and even into 2013he Respondents cooperated diligently with
the appointed BCSC investigatodayl provided all information requestad quckly as possible.

11. On December 12, 2019,f AT | 6 S K / KinvgStigagtawittKtheyBEBARdicatedshe
wanted to conduct a compelled interview with respect to her investigation and inquired on
December 17 as to my availability to attend@heRespondentindicated thatthey would want
to talk to council to ascertain whethitey should seek legal representation.

12. On January 9, 2013, the Respondents volunteered to go to the BCSC tothex8wmmons
with respect to the compelled interview. The dates were set for February 6 afdat the
/| 2YYAaaA2yQa 2FFAOS®

13. Shortly thereafter, the Respondents engaged H. Roderick Anderson of the |daryen Grey
LLPto act on their behalf. ~Anderson applied and neian extension until March £213",
2013 for the interview dates.  On Marchcl®23", 2013, the Respondentalong with council
attended the compelled interview.

14. On June 14, 2013, tHRespondents received from the Executive Direeofemporary Order
and Notice of Hearin{dated June 142012, under section 161 of thA&ct In addition, the
Respondents also received an Order to Freeze Property under Section 15Adf tbe WKL,
Rodney Wharram, and 3 noelated entities known ad99668841 BC Ltd.Deercrest
Management td., andEdge Advantage Enterprises It 9 R3S ¢ 0

15. On June 26, 2013, the Respondents applied to the Commission to adjourn the Executive
Directors applicatiorand extended the Tempeoary Order until July 31, 2013The following
ruling was ordered by theaRelon August 6, 2013

4. On July 31, 2013, Wharram applied to the Commi
application to extend the temporary order, (b) to vary the temporary order to allow him to act
as a director and officer of Edge Advaet&nterprises Ltd. (Edge), and (c) to vary the freeze
order to allow 09668841 BC Ltd. to pay construction invoices.

5 At the hearing, the Commission made the following rulings.
5



16.

17.

18.

19.

20.

21.

6 The Commi ssi on adjourned g e ner aflolextendt thee Execuf
temporary order, on the basis that the appli

7 The Commission, considering it is not prejudicial to the public interest to do so, ordered, under
section 171 of the Act, that:

1. paragraph (c)fahe temporary order is varied so it reads as follows:

“(c) 161(1)(d) of the Act, Wharram resign a
becoming or acting as, a director or officer of any issuer other than Edge Advantage
Enterprises Ltd. (Edge)r ovi ded t hat Edge does not distri

2. revoked the freeze order insofar as it applies to assets of Edge.

8 The Commi ssion considered Wharram's applicatio
BC Ltd. to pay construction iie@s, and, considering that to do so would be prejudicial to the
public interest, dismissed the application giving Wharram the opportunity to reapply to vary
the freeze order.

Hearing Notice Ruling and Variation Order, August 6, 2013

On August 9, 2013he Vice Chair set the Hearing for March 10 to 14 and March 24 to 28, 2014.

Hearing Notice Hearing Dates, August 9, 2013

In midAugust, council from Harper Grey indicated they would no longer represent the
Respondents due toorrpaymenton the Respadents account The Respondents indicated
they had no ability to pay their legal feegedio the Asset Freeze Ordend would be
representing themselvan the ongoing matter

At the October 30, 2013 Hearing Management MeetBigff indicated theikey witness was
not available during the dates the hearing was scheduled. R&sgondentsigreed to adjourn
the hearing to April 7 to 11 (except April 10) and April 14 to 17, 2014.

Hearing Notice Adjournment, October 30, 2013

On January 31, 201&taff sent an email to the Respondents with many attachments including
Will Say Statements for the nine witnesseg/ithéended to call during the Hearing.

The parties attendethe hearing on April € 9, 11, 1416, 2014 at the Commissianffices in
downtown Vancouvein front of Chair Nigel Cave, Commissionaires Judith Downes, George C.
Glover, and Don Rowlatt

Submissions on Liability were due from the Executive Director on May 16, 2014 with the
Respondents submission due on June 6, 2014 an@thlkeSubmissions were to occur on June
25 & 27, 2014.



22. On May 22, 2014, the Respondents applied for an extenstil July 6, 201t forward their
submissions to the relevant parties. On May 26, 2014, the Commission Secretary replied and
indicated he Panehagreed tothe July 6, 2014 dateDue to Staff Litigators not being available in
July or Augustind the Panel not be available in September oral submissions were put over
until October 27 & 282014.

THE ALLEGATIONS

A. THE ALLEGED FRAUD AGAINST FCC AND DCF INVESTORS

23. Contrary to section 57(b), the Executive Director has alleged that:

[ 9] ... Wharram used at |l east $75,000 of the Falls |

[ 13] .Wharram used at |lanasproceehistar pegssonal expénses, maudi®al e o f
restoring his father’s Jeep and paying his mor

[14] . The Falls, West Karma and Wharram perpetrate
by:
@ raising $5,442,400 from investors for investment with the Develgpel only
advancing $2,300,000 to the Developer; and
(b) using most of the Sale of Claims proceeds f

[19] .Wharram from the Deercrest Investments, wused

€) at least $130,000 towards the purchase of his residence;
(b) $240000 to lend his wife to invest in a grocery store;

(c) $24,000 to purchase a diamond ring for his wife.

[20] ...Deercrest, West Karma and Wharram perpetrate

(®) raising $3,953,000 from them for investment with thedbsper and only advancing
$1,636,000 to the Developer; and

(b) using at least $394,000 of the Deercrest Investments for Wharram personal expenses.

Notice of HearinglatedJune 14, 2012
Staff Submissions, para 1
Hearing Transcript, April 7, 201430 Lines14-18

24. In order to find that the Respondents breached section 57(b) of the Securities Act, RSBC 1996, c.
nmy AdEKWSE ¢ & ffS3ISRT GKS tIySft Ydzad FAYR I ff



@)

(b)

(©)

that the Respondents perpetrated fraud on the investors in FCM@akd
with respect to the day to day operations of the Respondents (the alleged
fraud) and, if the alleged fraud did in fact occur, that:

the Respondents conduct resulted in or contributed to the alleged fraud,;
and

the Respondents knew or reasonably stiduhve known that his conduct
would result in or contribute to the alleged fraud.

25. The Executive Director has made dnbssertions of fact that are specific to the Respondents
and could possibly relate to the alleged fraud:

@)

(b)

(©)

(d)

(e)

that Wharram used Wharraosed at least $75,000 of the Falls Investments

towards the purchase of his residence
Notice of HearingjatedJune 14, 2012, para 9

that the Respondents FCC, WKL, andn®pWharram raised $5,443,400
from investors for investment with the Developer, aodly advancing

$2,300,000 to the Developer
Notice of HearingjatedJune 14, 2012, para 14(a)

that the Respondents FCC, WKL and Rod Wharram used most of the

Sale of Claims Proceeds oK I NNJ YQ& LISNE2yl+f SELISyas:

Notice of HearingjatedJune 142012, para 14(b)

that the Respondents DCF, WKL, and Rod Wharram raised $3,953,000 from
investors for investment with the Developer and only advancing $1,636,000

to the Developerand
Notice of HearingjatedJune 14, 2012, para 20(a)

that the Respondds used at least $394,000 of the Deercrest Investments
F2NJ 2 KFENNI YQa LISNB2YFf SELISyasSao
Notice of HearingjatedJune 14, 2012, para 20(b)

26. It is submitted that even if the Executive Director were able to prove finasassertions of
fraudulent activiy - there isNO cogent evidence as it would not follow that the Respondents
knew or reasonably should have knofliad Sibjective Knowledgehat they were contributing
to fraudulent activity in or surrounding the running of the businesses.

B. THE ALLEGED FALSE STATEMENT TO AN INVESTIGATOR

27. The Executive Director has also alleged that the Respondents made a false statement to an
investigator at his compelled interview conducted in Marclg 13, 2013 in breach of section
168.1 of theAct The relevant gtion of the Notice of Hearing states that the Respondent:

8



WHHBX5dZNAY3I (GKS AYGSNIBBASGE 2KIFENNIY adlFradSR GKFG KS
(® had not raised any funds from investors in 2013; and
(b) was not currently trying to raise any funds from investors.

@H o B X! FiS M Qbrkndssibnystaf@ddddet] Sat Wharram:

@ contacted an investan February 2013 and asked him to invest in
the Deercrest property;

(b) raised approximately:
0] $50,000 from one person on March 8, 2013; and
(i) $400,000 from additional people later in idla and April 2013.
Notice of HearinglatedJune 14, 2012

Staff Submissions, para 2
Hearing Transcript, April 7, 20143@Lines 8-25, p31Lines 34

28. In order to find that the Respondents breached section 168.1 of the Securities Act, RSBC 1996, ¢
nmy AdEKWS ¢ & ffS3ISRT GKS tIySftf Ydzald FAYR I ff

(a) that the Respondentmade a false statement to an investigator appointed
by the Commissioand, if the allege@vrongdoingdid in fact occur, that:

(b) the Respondents conduct gelted in or contributed to making a false
statement to an Investigatpand

(c) the Respondents knew or reasonably should have known that his conduct
would resultin or contribute to the allegation of making a false statement to
an investigatar

29. The Executiveifctor has made only 2 assertions of fact that are specific to the Respondents
and could possibly relate to the alleged making a false statement to an investigator:

@ 2KFNNIY adlridSRY aKS KIFEIR y2i &and &SR | y&
Notice of Haring, June 14, 2012, para 22(a)

(b) 2 KIF NNJ Y ReiwhsinStRcErrenély trying to raise any funds from
AYy@Sait2NBE®E
Notice of Hearing, June 14, 2012, para 22(b)

30. It is submitted that even if the Executive Director were able to prove these 2 assertions, of
which, as explained in these submissions, theiQgogent evidence as it would not follow
that the Respondents knew or reasonably should have known that they were contributing to
making a false statement to an investigator.



Extra! Extra! Read AllBout It!

31. On June 14, 2013, the BCSC issued a press release that“statésa f f all eged tha
million of the $5.4 million raised under the
inFCCanl ...St aff all ege t ha t95 milidnyaisedl Lindd thertivd Maiclo n o f

OM" s was advancethDEF0o t he developer ..
Exh. 00256

32. Simple math, tells the readers of the press release, the amount alleged not advanced to the
developer in FCC is equal to $3.1 million and the amount allegedivenced to the developer
in DCF is $2.35 million. The total of these two numbers is $5.45 mitlioh is in line with
{GFFFQa adzYYFNE LI 3Sa.GKIFIG 6SNB NBtASR dzLl2y o

BCSC01115/EXH00233 (total in grey box at bottom of page)

33. Staffhas allegedthe Respondent®CF and FG©mmitted fraudby not advancinghe majority
of the money raised in the FCC and DCF Offegisgsie $5.45 million dollars.

34. Accordingtothe¢ Compari son of Amounts Tsuranms thatiStafed t o
hasrelied on, the amounts loaned to Blackburn are $2,302,333 (for FCC) and $1,636,000 (for
DCF). According to this same document, the amount raised from investors in FCC was
$5,442,400 and in DCF was $3,953,000 which totals $9,395,400 as outlined in théheox a

bottom of the page.
BCSC01116XH00233

35. According to the numbers in this exhibit, when we subtract the total advanced Devietoper
($3,938,333) from the total amount raised ($9,395,400) we get $5,457,@87the $5.45
million the Executiv®irector has alleged not to have been advanced to the Developer. This
$5.45 million number forms part of the alleged fraud as outlined in the Notice of Hearing and
the summary page contains the same numbers the writer of the press release relied tigon wh
was ultimately picked up by the media in Chilliwack, Vancouver, and across the internet.

Notice of Hearing, dates June 14, 2012
BCSC01115/EXH00233
EXH 256

36. It is the opinion of the Respondents; this alleged $5.45 million fraud is not factitaljcasot
consider legitimate expenses as permitted in the respective Offering Memorandums of each of
the FCC and DCF Respondenits additbn, the summary prepared bghan did not include
expenses paid by the Respents on behalf of the Developer whidramatically skewed the
numbers. Despite the investigator knowing about several of the expe(isefiding the
investor interest)paid by the Respondestg the Executive Directorelied upon thepartial
evidence gathered by the investigation leaderamT the basis of the allegations in the Notice

of Hearing.
BCSC01115/EXH00233
Staff Submissions, para 118
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37. The Executive Directorlomg withCommission Staff, failed to bring accurate, compelling and
convincing numbers into both the Notice of Hearing/anthe hearing before the PanelAs
mentioned, ChamID NOT include relevant numbers in her summary of the books and records
which dramatially skewed numbers and unfortunately sensationalized the daseght
forward by the Executive Director of thEBC.

38. It is submitted that allegations as serious as fraud cannot be made without first understanding
or knowing (in an accurate manner) whexach dollar ofinvestor funds were sperand for
what purpose Staff has provided no evidence, letraocogent evidence, of where all the
investor funds were spent, because the Executive Director did not deem it necessary to have a
factual accounting completed in order to bring forward the allegations.

39. Wharram, although was in dagy-day control of thecompanies, is not a lawyer or an
accountant and did not write the Offering Memorandums or prepare any of the accounting with
respect to the RespondentsStaff ha not brought forward evidence showing the Respondents
intentionally (with Subjective Knoddg)knew they were contributing to the fraud based on the
balance of probabilities or for any other reason.

40. The amounts alleged not advanced to the Developer by the Respondents are in dispuds and
i2dzOKSR 2y Rdz2NAyYy 3 / Kl yhe heariddlHhednusSskoh thd SfdfffioA 2 Yy R d
prove these amounts are accurdteorder to prove their case The Respondents submit the
amounts are possibly not accurate. Staff has not brought forward evidence proving their
allegation other thad K I NNIhvastodlist, Creditor Claim amounts submitted/Myarramto
Streetwise,2 K I NNJestirfio@ty at the compelled interview, and partial bank statements.

Not one of these items have been certified accurate by the Respondents, an Independent Third
Party, orthe Commission themselves. If one of these items was inaccurate, it would cause the
other 3 to be inaccurate as well. This is not cogent evidence and is subject to mjstakes

have Staff relying on this as the main stay of their.case
Staff 8bmissions, para 14 and 33;
Staff Submissions 19 and 35;
Staff Submissions, para 59

41. ''a ailtladSR o02@¢Ss {GFrFF¥ KFra NBfASR 2y 2KFNNIY
determining the amounts raised from Investors, The Respondents when asked tladout
amounts during the Interview were looking at spreadsheets placed in front of him by the
investigatorq and agreed to the amount in those documents. Wharram has always disputed
the amount in the Notice of Hearing to be inaccurate.

{ ¢! CCQ{¢THHEMAIGR|TY OF THE FUNDS WERE NOT ADVANCED TO DEVELOPER
42. As mentioned,hte main theorysurroundingStafQ & | £ £ Sfradd i$ that theéit Regpdndents

did not advance thenajority of the funds to the Developer in both the FCC and DCF Offerings
It isthe basis of their allegatior$ fraudin the Notice of Hearind’ress Releasand a key part

11



43.

44,

45.

of their sibmissionsyherethey repeated} state“the majority of the funds were not advanced
to the Developet

Notice of Hearingdated June 14, 201Between para % (Less than half the funds invested)
EXH00256
Staff Submissions, para 10(a), 53, 59(b), 69, 91, 961339,68

LT {dFFFQa GKS2NEB A& 2yS G2 0SS dzaSRXZ Al Ydza

compelling in nature. Althoughmust be proven on only the balance of probabilities, due to
the seriousneseature of the violations and consequences from an adverse fifidsngequired
that proof tendered by Staff kéelear and convincirig

Re HU2011BCSECCOM 3&85para. B

The Respondentpuestionthe theoryof Staffand submit itacks cogent evidence and is not one

that meets the requirements in a case with the seriousness of the consequences of an adverse
finding. Although their casat a glance appears to be st there are several items that are

NOT cogent ando directly against logic and thectsregardingthe actions of the Respondents

Again, he onus is on the Executive Director to make their case on the balance of probabilities
with cogent evidence. Despite having what amounts to essentially unlimited resources and a
carte blanche ability to investigate the Respondents, Staff have not brought forward cogent
evidence that proves the Respondents did not make mistakesyinof the information
provided to the investigators Staff relied on the evidence Wharram provided during the
Ay@SadaAalrdraz2y YR dalFRYA&Z&aAA2YA 2KFENNIY YIRS
not investigate or confirm the accuracy of this informatencause this informain to be
audited by any independent party This evidence may or may not be accuimd Staff have

not proven that it is accurate, only that they relied on it.

Staff Submissions, para 178

{GFFFQa {dzYYFrNE 9@OARSYOS A& b2id /23Syl

46.

Again,Staff subntithey did not have to do a full tracing of the investor funds because wa s

AY

unnecessary given the admi s si The Respdfdents fulym mad

disagree with this statement by Staff considering the seriousness of the allegatioheand t
magnitude of the possible punishmenMany of theadmissions made by Wharraas(alleged

by Staffduring his interview) were answering direct questions regarding documents placed
directly in front of him. Whether they were accurate or not has neeenlproven by Staff
before this Panel. Wharram answered questions in a stressful situation, under duress, and
during two full days of interviews. With no time to reflect or review the entire situation, the
Respondens simply answered pointed questioabout specific documents and the Executive
Director has hand selected portions of the interviews in an attempt to piece together a story

that fits their theory.
Staff Submissions, para 178

12



47.

The evidence submitted by Staff does not provide clear and cimyirproof that the
Respondentsin fact, perpetrated a fraudn the FCC and DCF investors (by not advancing the
majority of the funds to the Developea$ the Executive Director did not provide any evidence

that a full, detailed accounting of Investéisids was ever completedMistakes were made in

the collection of evidence by the investigatormysteriously omitted altogether depending on
GKSGKSNI Al adzi G SR {.0ABmaexampl Ehat NaBtant® Bkews Kh8 S OSy
numbersin the DCF kgationsby $10,000, is brought forward during the cross exation of

Chan

Q | forget your answer. Is this $10,000 written tteese four entities included in these
numbers?

A | don't believe It in that $5.4 million figurd,don't think itwas pat of the claim that you
filed.

Q As leader of thignvestigation, would it be youtestimony that tle review by your
department wasaccurate?

A Yes. | wold say that the evidence thatdbtained aad the summaries | prepared are
accurate.

Q And, againbesides this $10,000, are you confident that there is not other expenses that
were not included in the accounting by the respondents?

A | didn't do an accounting of the respondents.
Q Why not?
A | didn't think it was necessarymean it wasn't parbf the investigation or the evidence

gathering that | prepared.
Q So is it as simple as grabbing a couple of receipts-and
A No, it's not.

Q How can you say you don't need to do an accounting when you're using numbers that are
directly in the Exedive Director's Notice of Hearing?

A As | stated, | obtained evidence which included the bank statements, okay, as well as other
sources of documents to prepare these tables, as well as the other tables that | prepared.

Q Without doing an accountingnd | hate to use the word, but is it like cherry picking certain
information?

A No.

Q How do you justify what you're doing at this juncture of the investigation?

13



48.

49.

50.

A Again, I'm sorry, you have a couple of questions in there, but there is no cheimg.pick
Q You select certain items?
A No.

Q Okay. It's not considering items like these four cheques give you a correct total in the
5.457067 in the summary page?

A That is a correct total basea the evidence that | obtained.
HearingTranscript, Apl 14, 2014, p.30ihes3-25 and p.31ibhes1-22 [Emphasis Added]

Chan again during her cross examination, had this to say:

Q Is it possible that the number alleged to have not been funded to the developer by the two
respondents in this matter is tte45 million that you determined through your accounting
and summary of all actions of the two respondents?

A Well, the numbers in the Notice of Hearing, which | think were carried on to the news
release, would have been based on my evidence, yes.

Heaing TranscriptApril 11, 2014, p. 165 L P2

In the last 2 pragraphswe haveChan,the Lead Investigator with conduct on this fé&ting
her findings were used in both the Notice of Hearing and News Relbds@dmitting there
are (valid numbersnot included in her summary evidence. This is not cogent eviderRes
level

In the transcrips above, Chan indicates she does not select (or cherry pick) certain items yet we
have just that occurring in different placeSheRespondents maintathat in order for a muli

million dollar fraud to be proven, there should have been a detailed accounting with accurate
numbers brought before the Panel but instead, we have an investigator who:

1 admits that she did not do an accounting:

Hearing Transipt, April 14, 2014, 80 Line 18
9 admits she did not obtain all of the documentation from banking institutes;
Hearing Transcript, April 9, 2014, f.18nes 121

1 admits she did not review credit card statementsewen ask for them at any time
during her investigation

Hearing Transcript, April 11, 2014, p.l56e 2023

I admits to not asking me about ANY shareholder loans placed into West Karma;

Hearing Tanscript, April 11, 2014, p. 23 Lines 4

14



51.

52.

53.

54.

55.

Despite the fact that the lead investigator wadrained accountant, the Executive Director
unfortunately acceptedthis summaryevidence from the investigator and subsequently used
this information to issue the Notice of Hearing which alleges a-miliibn dollar fraudby

implying the Respondentsddinot forward the majority of the funds raised from investors.

I 3L AY S

Y25 KSNB

complete a detailed accounting of where investor funds went and nowhere is an accounting
presented that wuld give clear, convincing proof to back up the claims of the Executive

Director.

Staff submitghe investigator only spoke to 16 Falls Investors (approximately 9% of the total)
and 6 Deercrest Investors (approximately 6% of the total) during thene éntiestigation.
Speaking to a very small portion of the entire investor in the Respondents would not give

RSTFAYAGADS LINR2F 2F alyeidiKAy3aé |yR Ay y2iG 0213

demographic to support their theories.

StaffSubmissions, para 176 (b)

It is the Respondents submission that sections in the Offering Memorandum(s) allowed for
business expenses associated with both FCC and DCF but even though many of them were

acknowledged and known by Chan, were not even cais®i® Ay (KS 9ESOdziA @

allegation of a $5.45 million fraud.

Some, not all of these expenses, should have been included in the monies deemed to have been
advanced to the Developer.  Staff did not break down any of these expenses to determine
whoseresponsibility they would be the Developer, WKL, or the FCC/DCF entities themselves.
When ANY of the Respondents allocated funds on behalf of the Developer (as with the 4
cheques written by DCF to tradespeople that Chan included in her spreadstiestsghould

have been added to the total of funds advanced to the Developer. CBah seems to omit
some pretty large oldys of investor money but allows others depending on who told her about

it or where she received her information from.

EXH0257

It is baffling why Chan would include some expenses, or payments made on behalf of the
Developer and not others.She indicates in the following

Q

Were these items tuded in the claim amount setd the monitor in the CCAA
proceedings in@11?

Yes. Theare included in the DeercreSbnstruction Fund claim.
Were these payns, three out of four of them, because | know you know who
Blackburn is, buhese three oubf four payments taken at facalue, becausthey

were included inhe claimamount in the hearing with the CCAA?

I'm not sure what younean by "taken at facealue”, but Idid recognize that they
weren'tincluded in the kaim, but they were provided asipport for that claim.

15
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Q Did you determinewhether these busires expenseswvere incurred by the
respondents?

A Well, | asked yoabout them, and you indicatdtlat you made thse payments to
Bancorp, BorderLadner Gervais antlandus on behalf of Blackburbecause
Blackburn| think more specifically MWellsby, ased you to.

Q Are you certain that these were valid claim amo@nts

A Am | certain that they're valid claim amounts?

Q Yes?

A I know they were included in the claim amtidquestion aboutltem, but am | certain

about it? They were part of the aim, but | don't know

Hearing Transcripts, April 14, 2014, p. 26 Line&51&nd p.27 Lines20
[Emphasis Added]

56. Again, taking some expenses into consideration while preparing her summary work and not
others in not cogent and quite frankly placessbian the defence of the Respondents.
Wharram madea mistakein the preparation of the information provided to Price Watedsou
Coopers,a mistakein the information provided to Streetwise (for the Claim amount) and
mistakein the information provided @ the BCSC. The mistake was not including all valid
outlays of cash spent by the Respondents on behalf of the Developer, in any of the accounting
supplied to these companies or government agencies.

57. ¢ KS 9ESOdziA @S 5ANBOG 2 s MiBIé praBiRingZhé Ndtide lofyHRatingd dzY Y |
and subsequent allegations of a $5.45 million frauduring the cross examination of Chan,
questions were specifically asked with respect to the summary pages she prepared and whether
or not these permitted expeses were included in the work she submitted to the Executive
Director These are all expenses incurred by the FCC and DCF entities bearing in mind that
most were paid by WKLThese included:

i. Office Expenses

Q Did you ever ask during your coursg/ofir investigation, about my office expenses?

A 'YYZ &2dzNJ 2FFAOS SELSyasSazr L F&a1SR lozdxi @20
about your expenses for the office.

Q So they are not calculated as part of your numbers?
A b2 KL (tofinty dajc@afiond.J- NJ
Hearing Transcript, April 11, 2014, pl38es 1421

SUBMISSIONIt is the position of the Respondents that office expenses incurred byGlie
and DCF entitiesvere legitimate expenses yetas not considered in the summary work
prepared by the investigator during theurse of the investigation.

16



ii. Marketing
Q During your investigation, did you ever ask me about additional funds needed for marketing?

A Uhm, | don't know if | asked you about the additional funds needed for rivaykbtit you
did speak about marketing expenses.

Q And what did | tell you about that?
A That there were some, that there were marketing expenses.

Q Did you ask me if | had reason to use more funds than | anticipated in my projections for
marketing?

A I don't think | asked that specific question.

Hearing Transcript, April 11, 2014, pl4@es 2425 & p.41 Lines-10

SUBMISSIONhe investigator distinctly remembers asking the Respondent about marketing
expenses but failed to ask additional questiaago whether additional funds were needed to

attract investors to the project. Considering the timing (20@D10 fell into a time frame

s KSy GKS &S O02 weaxringthe(Rédpendeats we laciively raising capital, one

could reasonably coiter that attracting investors would be harder and may take additional

efforts in order to attract investors6 dzii (G KS / 2 YY A a(@) heygclisjo askyh@Sa G A 3 |
simplest of questions.

iii. Accounting
Q Did you ever ask the Respondents about theaounting charges?

A Uhm, no. | did not.

Q Did you determine any accounting charges and include any of those figures into your
spreadsheets?

A I don't think that | encountered any accounting charges, and no, they're not in the
spreadsheeX

Hearirg Transcript, April 11, 2014, p. 4ihes 1618 & 2125

SUBMISSIONL is the Respondents view thAt.Lcompaniesncur accounting charges in the

RFAf& NHzzyAy3 2F (GKSAN)I odzaiySaasSa &Sd GKS /2Y
summary preadsheets as kegitimate business expenseEach of theRespondents did have

accounting charges and to not inquire and include them in any review wotlshake that

review accurate.

17



V.

vi.

Bank Charges

Q Did you ask me about bank fees and charges ieddrom the bank accounts at the
Scotiabank during your investigation of the respondents, or at any time during our
interview?

A | don't think so. No, | don't.
Hearing Transcript, April 11, 2014, pl43es 913

SUBMISSIONAs with the Accounting noteabove, the Respondents feel that the investigator
should have known in advance that ALL companies incur bank charges monthly and yet these
too, are not included in any of the work she completed on this file despite her seeing them
while looking at the bdnstatements.

Olympia Trust Fees

Q Thank you. The professional fees that were charged by Olympia Truest to act as my trustee,
were they ever included in any of your financial spreadsheets and specifically in a summary
page?

A In this specific summapage, no.l did, | did see that there were payments coming in from
Olympia Trust, and | also saw documents where it looked like you were claiming fees that
had been paid to Olympia Trust, backed by Blackburn, but it's not specifically in the
spreadsheet.

Hearing Transcript, April 11, 2014, pl4des €15

SUBMISSIONIt is the Respondents view that the investigator acknowledges that she saw
GR20dzySyia ¢6KSNB Al t221SR tA1S @&@2dz 6SNBE Of | A
but yet once again fia to include any of these expenses in any of her work completed on this

file. The Commission investigator neglected to include the hundreds of thousands of dollars

that she knew were paid to Olympia Trust in the operation of the FCC business.

Professional Fees

Q During your investigation, did you ever determine any other professional fees, the amounts
of such, even fees to the British Columbia Securities Commission that | paid, or the Alberta
Securities Commission? Did you include those in younciaia?

A Uhm, | did not include them in the spreadsheet, no.

Hearing Transcript, April 11, 2014, plddes 1623

SUBMISSIONN the view of the Respondents, the investigator certainly knew of the fees paid
to the BCSC by the Respondents as shdigekto this in her direct YET fails to include them in
any of the work she provides to the Executive Director.

Hearing Tanscript, April 7, 2014, p.45 Lines-182
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vii. Scotiabank Visas

Q Did you obtain any credit card statements for any of the respats@®

A Yeah, | believe | got some Visa statements from Scotiabank.

Q Your testimony is only the Visas from Scotiabank?

A | believe so, yes. | don't think | got anything else. | don't think | received anything else.

Q Did you ever complete an acating on the Scotiabank Visa cards to determine whether
they were business or personal?

A Uhm, | reviewed them but | didn't do an accounting of them.
Q No accounting?
A No.

Q And I'm sorry, for the record from what banking institute did you retiecredit card
statements?

A Scotiabank.
Q How many Scotiabank credit cards did you receive statements for?

A It's hard for me to tell because they provided me statements with a couple of different
account numbers, and it appeared that maybe ondhef one or two of the account
numbers were changed over to your account numbers. Uhm, so it might have been the
same account, but just the number changed. So, | received a number of different account
numbers.

Q During your investigation, did you detemaihow many credit cards | had with Scotiabank?

A | think, according to their statement, there were two, possibly three. If you take me to the
document, | can give you a more definitive answer, but that's my recollection.

Q Did the respondents hold amgher credit cards from other entities other than Scotiabank?

A I think so. | think there might have been Amex and possibly others.

Hearing Transcript, April 11, 2014, pLétes 225 & p.46 Lines-14

SUBMISSIONThe Respondents respectfully subrntiat over 3 years of Scotia Bank visa
transactions, most of which were directly related to construction costs and business expenses
were not reviewed, or included in the investigators calculations. In addition to the one Visa
card known to the investitar, she states she knew of two, possibly three cards with Scotia
Bank. No construction cost or business expenses on any of the Respondents Visa cards formed
part of any calculation on the Executive Directors spreadsheets.
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viii. Amex

Q Before the brek, | had asked # do you know if the respondents held any other credit
cards from any other entities other than Scotiabank and you replied you think so; is that
correct?

A | think so, yeah. | think there's at least an Amex, and there might be athevell, but |
can't recall exactly.

Q Did you review the respondents' American Express cards during your investigation?

A No, | didn't have those statements.

Hearing Transcript, April 11, 2014, p.l48es 2125 & p49Lines 15

SUBMISSIONt isthe Respondents view that the investigator knew about the American Express
cards but DID NOT review these statements to ascertain which contained construction costs or
business expenses. The Respondents respectfully submit that over 3 years of Axarissn E
Credit card transactions, most of which were directly related to the running of the businesses
were not reviewed, or included in the Investigators calculations that formed the allegation of
fraud in the Notice of Hearing.

ix. MasterCard

Q About 13inhes down, there's a, it says "PC bill payment Capital One MasterCard for $2,500."
Do you see that there?

A Yes.

Q Can we go to BCSC 001787 And on this one, could we go to page 3, about halfway down.
Again, there's another PC bill payment Capital Oasté&iCard for $2,500. Do you see that?

A Yes.

X

Q During your investigation, did you review this payment?

A No.

Q Is it reflective in any of your accounting that you have produced?

A Uhm, it's not reflected in any of my spreadsheets | don't belie

Q At any time, did you determine whether payments like this going onto a MasterCard were
for business or for pleasure?

A Uhm, no.

Q You did not break down the credit card statements?

20



A | didn't have these credit card statements.
Q Did you asfkor them at any time?

A Uhm, | don't think so.
Hearing Transcript, April 11, 2014$Lines 123 & p.50 Lines-23

SUBMISSIONAgain, as with the other credit cards noted above, the Respondents opinion is
that the Lead Investigator knew about tMasterCardcredit card, but never reviewed the
statements. The Respondents respectfully submit that over 3 yelstastérCardransactions,

most of which were directly related to construction costs or business expenses were not
reviewed, or included irhe Investigators calculations that formed the allegation of fraud in the
Notice of Hearing.

X. Cash Withdrawals

Q add® /KIyX 6SNB G(KSNB lye fFNBS Ol akK gAilKRNI
accounts?

A Uhm, there were cash withdrawals, yes. UhmdH y Qi NBYSYOoSNJ K2¢ f I NH
whether they were large or not.

Q Are you familiar with real estate development?

A Am | familiar with it?

Q Yes.

A You mearg

Q Have you ever worked directly with real estate tradespeople?

A Uh, with real emte tradespeople? Uhm, not in the business fashion, no.

Q With the economy down and many tradespeople having issues with getting paid, is it
possible tradespeople were asking to be paid cash as opposed to receiving cheques or
money orders?

X

A Uhm, 8 it possible? Yes, | suppose so.

Q Did you ever ask me, during your course of your investigation, if | paid cash for expenses
that were not on any bank, banking documents that you reviewed?

A 'KYI y23 L RARYQ( &1 &2eémsgsT 82dz 6SNB LI 8Ayd

Q During your investigation, did you find the respondents incurred legitimate business
expensesc | will strike that. During your investigation, did you find the respondents
incurred payments to entities that wekgthat were not cheque, money oed or credit
cards?
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A Yes.

Q And what were they?

A Uhm, like, to what entities were they

Q Yes.

A Well, 1 noted that there were payments made to Blackburn, and there were numerous
entities, and we are talking over a very long period of timewleatovered.

Q Was payments to Blackburn allowed?

A Allowed. Uhm, | did | noted that there were payments to Blackburn.

Q Okay.Andthatwasii KI 6 Qa Ay @2dzNJ | O02dzy i Ay 3K

A In my review, yes.

Q Okay. Do you know if there were any payments madmtities other than Blackburn that

were not cheque, money order or credit cards?
A LQY a2NNEBX FNB e2dz Fa1Ay3 YS AT GKSNB 6SNB Ol
Q Uhmg

A LQY y20 adanNBzI tA1ST 6KIG &2dz NS ailAy3a YSo
made toentities?

Q Any other forms of payment whetherdifferent than cheque, money order or credit cards?

A Can you give me an example?
Q Uhm, cash.
A hiteod {2 GKSYy L glyld G2 L s6lyid (2 | yasSN (K

sorry, I & O2y FdzASR 6AGK @2dzNJ) ljdzSaiAzyd L RARYyQi
to Blackburn, so | just wanted to make that clear. Did | note any other cash payments to

Fye 20KSNJ SyGAdGASaK L y2G§SR (KFi (K®$NB 46SNB
cash withdrawalg what happened to that cash.

Q And did you ever ask the respondents during their interview or at any time during your
investigation?

A What happened to those cash withdrawals?
Q ¢CKFEGQa O2NNBOG P
A b2 L RARYyQil®
Hearing Transiat, April 11, 2014, p. 6dines 1225, p. 68 Lines-3, 825, p.69 Lines-25, p70Lines 13

SUBMISSIONThe Respondents respectfully submit that over 3 years of cash withdrawal
transactions, most of which were directly related to construction costshasiness expenses
22



were not reviewed, or included in the investigators calculations, despite th€Hfartknew
about cash withdrawals. Expenses paid by cash to tradespeople were not determined by the
investigator because she did not ask any quesabosit this or determine the amount.

Xi. Investor Interest

Q Okay. Did you review the respondents bank accounts and determine the total amount of
interest that went to investors in 2009, 2010, and 20117

A | did review the bank statements that | oioiad from the respondents, and | did note there
were cheques paid as that were noted as being deposited interest, but | did not calculate
the total interest paidd 2 £ LthirR 2dfdQ i

A X¢KS AyGSNBald NBaSNBS I wadzyi Aa y22i aKz2gy 2y

Q LiQa y20 Ay--ReANI W2 Odsf &iA®NI OF t OdzAf F GA2Yy & A a
A b2z A603 y24G Ay GKIFIG OFLtOdAdFGA2yz y20

Q Can you tell us why not?

A CKIG glrayQid GKFG LzN13R2asS 2F GKFdG OFft Odzf | GA2y

raised and funds advanced.

Q Was the purpose of your summary to give to the Executive Director an amount that he
could allege what was fraud?

A No of it was to show the difference between the funds raised and the funds advanced..

Q Do you understand thahe number though that you gave him has been put into the Notice
of Hearing?

A LQY v 2 -[dp] geNBould showlme where that number is in the Notice of Hearing.

& 6SQfft R2 Al (GKAA ¢l & Oy &2wmberddzt f dzLJ
GKIFGQa Ay 3INBe troStftSR RATFT

A Yep, | see that.

Q Can you please [tell] us again what [that] number is?

A That [$5.457] million, yes, that is a figure that | calculated as being the difference between
the total funds raised by The Fallspi@a Corp and Deercrest Construction Fund to the
funds that were advanced to Blackburn.

Q When we look at the Notice of Hearing there is a number that is $5.45 million taken from

020K NBalLRyRSyida GKFG ¢gla y2G aSydényog GKS
please explain to us if these two numbers are the exact same?

¢
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Q Do you know the number? | don't know if we need to take the time to sit here and add this
all up, but when you add up the numbers that were in | believe it's 14 and 20, pbiatsl
20, it totals $5.4 million you're alleging was not advanced to the developer. My question to
Ms. Chan is are those numbers what we directly sent over to which the Executive Director
is alleging the fraud, these are your findings?

A I know, Mr. Wheram, I'm sorry, | don't see that number in the Notice of Hearing. | will say
that it was my evidence that | providedbr that | obtained that do support the allegations
in the Notice of Hearing.

Q Can we go to page 2. In 14(a) it says $2.3 millitmetdeveloper; is that correct?

A | do see that there, yes.

Q If we look on the top of the page ending on 1115 on the igimd side, in your top box

there, about hakwvay down it says, "Funds loaned to Blackburn Developments and Fall
Capital Corp. df2.3 million." Can you see that?

A I'm looking at 14(a) of the Notice of Hearing?

Q No.

A | just refer back, so you're saying that in 14(a), that 2.3 million is back to the developer.
Q That's correct?

A Now we're looking at Exhibit 1115.

Q The top box there is a yellow line and then two white lines?

A Yes. | see that.

Q Okay. The second white line down, can you tell us the amount?

A It's if you can enlarge it | think it says $2,302,033.

Q Is that the same amount that's in 14(a) on tb#-hand side of the document?
A Yes. | believe so.

MR. WHARRAM:
Thank you. Can we go to 20sorry, next page on the leftand side document, page 3.
Okay. Here in 20(a)

MR. WHARRAM:
If we look at 20(a), there is an amount there of $1.6aniH

A Yes.
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Q Okay. Over on the rigiitand document there is a number there, in the blue, Rod Wharram
blue box now, there is a blue box, there is two white boxes and then a grey one. The
second box down there is a number there, can you please ®lig?

A Yes, 1,636,000.
Q The exact amount that's in the Notice of Hearing under 20(a)?

A Yes.

Hearing Transipt, April 14, 2014, p. 17 L-1D, p. 19 L &5, p. 20 L-14, 2425, p.21 L P5, p.22 L 414, p. 24 L 225, p.25L B
Hearing Transipt, April 11, 2014, p.165 Lines-29

SUBMISSION:The Respondents respectfully submit that the Executive Director has not
considered the interest paid to investors in the calculations that were used to allege fraud. It is
the view of the Respondentsatthe ability to use investors dollars as a short term interest
reserve was clearly outlined to all investors in DCF in the Offering Memorandum under Section
2.7. The testimony above from the Lead Investigator again shows she did not include valid
bushess expenses despite knowing about theard did not familiarize herself with the contents

of the DCF Offering Memorandudns YR 6KIGQa ¢2NBRS Aa GKS
fraud while having reliednothe numbers prepared froh K | su@raary page

BCSCO00185/EXH00155, p.8 Section 2.7
BCSC00186/EXH00155, p.8 Section 2.7

The Numbers Are Too ClogeRely On

58.

59.

60.

The problem Staff have with proving their case is that the nunfiether the majority of the
available funds were advanced to the Depeloor not)are too close to rely grespeciallyon

the balance of probabilities. Staff hasprovided proof that funds DID get advanced to the
Developer.There is NOT a situation here were the IS®)absconded with investor masor
raisedfundsfor a project that did not existThe project was real, the Developer was real and
the Respondents did advance funds to or on behalf obtaelope throughout the duration of

the project
Staff Submissions, para 13(a)
Staff Submissions, para 32(b)

Staff dd not have an open and shut case and should have completed a thorough accounting of
the books and records of the Respondents. But they didinsteadthey brought forward
summary evidence in an attempt to see if it would passtalance of probabiigs test It

does notbefore this Panehor would itat any level of court in Canada

Stafla & dzY Y I Nibdic8esxhaRdbly €230% of the FCC funds and 41.39% of the DCF
were advanced to the DevelopeFfhe Respondents submit that even a $mmagcalculation (or
amistake) by any dhe four Respondentinvolved yvhom provided the inbrmation Staff have
relied upon)may have skewed the numberse way or another.

Staff Submissions 71 and 121
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22dzA R I S5AFTFSNBY( LhanGethkNubbersti A2y 2F (KS haQa

61. Or, even if Staff and the Respondents chaa different interpretation of the Offering
Memorandum(s) used for both FCC and,DkiEtoo, would have caused the numbers alleged
to not have been advanced to the Developer (that form théshzghe Notice of Hearinty) be
different

62. During the cross examination of Chan, she indicatedashiewed theFCC and DQBffering
Memorandum(s) andhese are itemsshe (and the Executive Directorglied on duringthe
investigation. To rely on alocument like an Offering Memorandum, the onus would béen
investigator and Executive Director familiarizethemselveswith the contents of each of the
Offering Memorandumsg, define any issues/mistakes within them and gpal(or cause an
analysis) bany discrepancies withthe Offering Memorandufs).

Hearing Transcript, April 11, 2014,913513

OUR POSITION — NOT ADVANCING THE MAJORITY OF THE FCC FUNDS TO DEVELOPER

63. It is submitted that the Respondents Wharram, FCC, or WKL, did not ptetinipr direct, an
intentional fraud against the FCC investors by not advancingngjerity of the funds to the

5808t 2LISNJ 2NJ dzaAy3I Y2aid 2F GKS {IfS 2F /tlAYa

64. As outline above, the allegation in the NoticeHefaring states “ The Fal |l s, We s t
Wharram perpetrated fraud on the Falls investors by: (a) raising $5,442,400 from investors for
investment with the Developer, and only advancing $2,300,000 to the Developer; and (b) using
mostofthe SaleofOtas pr oceeds for Wharram's personal e

Notice of Hearingjated June 14, 201Zaral4d

65. Staff have submitted that the FCC Offering Memorandum(s) stiptate”(a) all fees and

commissions from the sale of units sold pursuant to the Rsllis @i | | be paid on
behalf by West Karma; ar{l) West Karma was entitled to receive 13.46X6%% any funds
advanced to the Joint Venturess r ei mbur sement for “any and all

as a result. of this Offering”
Staff Submisons, para 1fEmphasis Addéd

66. In keeping with their theonGtaffhassubmitted on numerous occasions the Respondents failed
to advance thenajority2 ¥T héee Fal |l s I nvest ments to the Devel

Staff Submissions, par@(h), 53, 59(b), 69, 91, 9668
Notice of Hearing, dated June 14, 2012, between p&él®ss than half the funds invested)

67. While the Submission by Staff is acknowledgad understoodby the Respondents, the
Respondents will respectfully submit their interpretatiorthef FCC flering Memorandum(s)
which varies significantlyfrom one submitted by Stafind instantly shows the Panel the
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significance of the need to have prepared a proper accounting and the consequences of relying
on summary evidence Tte Respondentsterpretation clearly relied upon at all relevant times

and the way they perceive and calculate the numbers with respect to the Offering
Memorandum(s).

Section 1.1 and 1.2 die FCC Offering Memorandum(s) indicate:

1.1 Net Proceeds

The net proceeds of this Offering of Units (the “Offering”) and the funds that will be available to the Corporation after this
Offering are as follows:

Assuming Minimum Assuming Maximum
Offerina Offering
A | Amount to be raised by issuance of this Offering $50,000 $52,000,000
B | Selling commissions (10%)" 30 30
C | Working Capital Deficiency due to Offering costs $62,985 $62,985
/V D | Net proceeds:D=A - (B +C) $11,015 $51,961,015

Notes:

[”Sel\ing commissions, if any, shall be paid by West Karma Ltd (*WKL")

(Z)Oﬂenng costs includes legal fees, accounting fees, printing expenses, and other third party costs. The Issuer has a
working capital deficiency of $62,985 as at October 15, 2007. The working capital has been advanced by WKL, a
related company, to the Corporation and will be repaid from the proceeds of this Offering

As of the date of this Memorandum, WKL owns 40% of the issued and outstanding Class A shares of the Corporation.
The Officers and Directors of the Issuer are also Officers, Directors and Shareholders of West Karma Ltd. See Item 3.1 -
Compensation Paid and Securities Held.

1.2

Use of Net Proceeds

The available funds will be used as follows:

Description of il

use of avail funds

Moanr

listed in order or priority

Off;ring

Off;ring

1. The majority of the proceeds of this Offering will

69.

70.

71.

72.

be loaned to meet its

financial contribution

obligations pursuant to 4 joint venture
agreements to facilitate funding of The Falls:
Road to 2010 Development. See ltems 2.2.1 -
The Joint Ventures and 2.2.3 - The Joint
Venture Agreements; and

. To pay for all management, administration,

marketing and operating expenses incurred by
the Issuer in the conduct of its business. See
Item 2.9 - Material Agreements.

$1,015

$10,000

$50,200,000

$1,761,015

Total

$11,015

$51,961,015

The Respondents hereby submit the FCC Offering Memorandum(s) clearly state the

BCSC00163/EXH00133 (the Falls 2007F@\Bection 1.4 1.2
BCSC00164/EXH00134 (the Falls 2008 OM) P4 Sectich2[Emphasis Added]

Respondents would advance thajority of Available Fundm the Net ProceesfUse of Net
Proceedsectionsas noted above.

Duringallrelevant times, the Respondemnt&re of the opinion that the majority of ttevailable
fundswere what was to be relied upoand the majority of the available fundere what was
required to be set to the Developer

It is clear there are twdistinctinterpretations in he FCC Offering Memorandums &tdff and
the Respondents have taken the opposite interpretation

Additionally, Staff had a different interpretation with respect to the CosiansWVKL earned in
raising capital from the FCCestors.

KA &

Aa

in BCSC00158

0KS ydzyoSNI GKI G

They submit th&469,806 in commission was paid and
FRWH &F 2MNA  RIIFNI K2 ¥ QAK



73.

(i)

74.

75.

76.

7.

78.

79.

BCSC01115/EXH00233
Staff Submissns, para 68
BCSCO00158/EXH00128, para 15

The FCC Offering Memorandums clearly state the following:

From the funds advance to the Joint \Ventures, the Joint Venture that receives such funds agrees to transfer
13.4615% of each Loan to WKL as reimbursement for any and all costs and expenses WKL incurs as a
result of this Offering and, notwithstanding the amount of its actual costs, WKL shall not be required to
repay, refund or rebate any portion of this amount to any of the Joint Venture. In addition to this
reimbursement, Falls Ventures agrees to compensate WKL from their share of the profit contingent on the
actual Loan provided to the Bare Trustees. WKL could earn a maximum of 5% of the total actual profit
earned if WKL raises the full $ 52,000,000. This additional compensation will be deducted from Falls
Ventures share of the Joint Ventures and paid to WKL pro rated on the amount raised and at the time of
distribution of the balance of the Revenues under the Eighth Priority as per Section 8.1 (viii) and Section
20.1 (viii) to the Joint Ventures. This compensation carries no rights to voting or any other corporate rights
or responsibilities;

BCSCO00163/EXH00133 (the Falls 2007RINBection 2.2.3 (i)
BCSCO00164/EXH00134 (the Falls 2008 @¢®ion2.2.3 (i) [Emphasis Added]

Looking at the tabléshownin paragraph#68 above)in the respective Offering Memorandum(s)
Net Proceedare clearly defined as:

Net Proceeds = Amount to be Raig€8elling Commission + Working Capital Deficiency)

BCSC00163/EXH00133 (the Falls 200y RaNGection 1.1
BCSC00164/EXH00134 (the Falls 2008 OM) P4 Section 1.1

In both the 2007 and 2008 FCC Offering MemorandumsaMirking Capital Deficiency due to
OperatingCost§ 62 / 5é6 0 A& &aSié Fd PcHIgpypo®

BCSCO00163/EXH00133 (the Falls 2007 OM) RdnSkdt
BCSC00164/EXH00134 (the Falls 2008 OM) P4 Section 1.1

The total amount raised under the FCC offering was $5,442,400.
Staff Sulmissions, para 14

Nonrefundable commission andarketingamounts {3.4615%of total amount raisedis equal
to $732,62868.

The Respondents submit that the numbers they relied on were as follows:

$4,646,786.32 = $5,442,400 ¢ ($732,628.68 + $62,985)
Net Proceeds Amount to diedrl SllingCommission  WCD

Oxford Dictionaries simply defines MAJORITY as:
G¢KS ANBI GSNI ydzyo SNE

Source:http://www.oxforddictionaries.com/definition/english/majority
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80.

81.

82.

83.

84.

85.

86.

Now, looking at thdRespondents interpretatigrhalf of theavailableNet Proceedsimount of
$4,646,786.32 is equal $2,323,393.16. The majority would be any number greater than
$2,323,393.16.

According to the Falls Cheques Summahjch Staff have relied oiFCCmade payments
totaling $2,189,301.42 to Blackburn and payments tot&lirk3,031.33 to the Bare Trustees for
a total of $2,302,332.75 forwarded to the Developer.

BCSCO00158/EXH00128 P4 para.23
BCSC00175/EXH00145
BCSC01114/EXH00232 (Chan table)

Staff submitshat $2,136,153.21 was transferred from the Falls Account to/flest Karma
Account WKL is a Respondent in these proceedin@saff never provided an accounting of
these funds and whether or not they were used in a fraudulent manner.  The Respondents
indicate most FCC bills were paid from these funds includimgnission, additional marketing
expenseshusiness expenses, etmd were the responsibility of the FCC issuer.

Staff Submissions, para 62

Using the balance of phabilitiesand subsequent timing of funds being sent to Blackburn from
2 Y[ Qa 0 Intyitiwould @&k2 sknse that the $30,000 in fuadsanced to Blackbufrom

WKL would be FCC Investor funds
BCSC00197/EXH001471-5

The total investor funds advancetb the Developer from the Respondenequals
$2,302,332.75 pluthe $30,000advarced by WKIor a total of $2,332,332.75.

The totalfunds advanced to the Developer from FCC Investors capith? #82,332.75vhich
represents50.19% of the Available Funds via the Net Proceeds$2,332,332.75 is a greater
number than $2,323,39361 The MAJORI®frthe Available Nefroceedswere advanced to
the Developerand is in line with the disclosure in tR&€C Offering Memorandum(us
making the allegatioin the Notice of Hearingnd throughout their submissiorisaccurate
based orfact, not justthe balance of probabilities

Notice of Hearing, dated June 14, 2012, between p&élL®ss than half the funds invested)
Notice of Hearing, para 14 (a)

In addition to the majority of available funds being advanced directly to thelaper, Staff
have not investigated, or inquired into the possibility of significant investor funds beirtg spen
directly on construction costsr expenses paid on behalf of the Develop&@heRespondents
respectfully submithere were occasions where thaised investor funds and paikpenses
directly on behalf of the Developas opposed to forwarding funds to Blackburn and having
Blackburn pay the @enses. Many expenses are outlined jparagraph 3 of this document.
Thisdoes not amount to fraud.

Responder@ Submissions, pard 5
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87.

88.

89.

90.

91.

92.

In determining the Respondents did not advance the majority of the Falls Investment to the
Developer, the Executive Director submit they have relied on the:

Investor List (provided by Wharram);

2 KI NN YQa tenfeit§NBDASs {01
the Falls Cheque Summary; and

the Falls Claims Amounts.

= =4 =4 =4

Staff Submissions, para 59

The problem with relying on the 3 of the 4 items above is they originated with one gdbece
Respondents themselves. THRi#m (the banking statementsyasonly provided in partial

form to the investigatoby Scotiabank The Respondent Wharram has shown in both the
compelled interview and hearing that he has made mistakes and the possibility of Wharram (or
any of the other Respondents he was represgtibased on the balance of probabilities, is
more than likely. One mistake in the preparation of the very first document provided to Staff
would have resulted in the other 2 items beingccurate as well. A tricikd®wn effect i you

will.

CongctingPrice Waterhouse Coopers/Ernst & Yoand Streetwise to determine the amount

of the Claim was another step that the investigator took to verify the amount of the FCC Claim.
But this Claim Amount was the one submitted by the Respondents whichaveyontained
mistakes.  Again, there was no cogent evidence brought forward by Staff that confirms items
like this were checked for accuracy, audited, or signed off by an third party. Chan testifies she
did not cross reference any of the claim amisuo accounting records or financial statements.

Hearing Transcript, April 11, 2014, p.73423%And p. 74 L-3
Staff Submissions, para 176 (x & xi)

Relying only on information supplied by the Respondents (or sugpliether entities that
originaed with the Respondents) is not clear and compelling in nature.  Nor is only having
partial bank records in which to rely on during an investigation as significant as this one.

It would not be considered abnormal for stag companies, involvednireal estate
development, to incur a higher percentage of expenses upfrontemsdexpenséowards the

end of the project. This slide scale of expenses is very commoririedsuand was the case

with FCC which explains why additional funds were neéatedems like marketing.  Staff
NEVER explored the reasons behind a higher amount of funds being spent by FCC (or by WKL on
behalf of FC@Gs FCC did not have a credit card in their naaieany time during their
investigation.

Additionally, the ResppR Sy (i & & drpdrvidis8ionZanéiarReiing expenses were included
in the 13.4615% However,tiwas the direct FCC project related expenses (funds paidiglirec
on behalf of the Developer such as construction invoiaespunting invoices, legal fees,
investor interest, etc.) that were paid by the Respondents Were notA y Of dzZRSR A Y
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numbess in which theg want to rely.  This amount was never determined or investigated by
Staff at any time during their investigation into the Respondents.

Did Staff Establish Proadf the alleged fraud by the Responderits

93.

94.

95.

96.

97.

As Staff indicate, thactus reusf fraud needs to be established by proof of:

(a) the prohibited act, be in an act of deceit, a falsehood or some other fraudulent
means; and

(b) deprivation causedby the prohibited act, which may consist in actual loss or the

LI I OAy3 2F (GKS QGAOGAYQa LISOdzy Al NB Ay idSNB

Staff Submission, para 46
Theroux, suprat para 20

And correspondingStaff submithe mens reaof fraud is established by proof of:
(@) Subjective knowledge of the prohibited act; and

(b) Subjective knowledge that the prohibited act could have as a consequence the
deprivation of another (which deprivation may consist in knowledge that the
GAOGAYQA LISOdzy Al NB AyGSNBad F NB Lizi

Stdf Submission, para 47
Theroux, suprat p.20

Subjective Knowledge defined as:

“Personal knowledge that is dependent upon and interpreted by our personal experience.

http://www.termwiki.com/EN:subjective_knowledge

To find the allegation of frauds alleged in the Notice of Hearing accumatbe onus on the

Staff would be to bring cogent evidence in an attempt to show that the Respondents knowingly
and willfullyWITH subjective knowledgmmmitted the act of fraud on the Falls Investors by
adherirg to Staff interpretation of the FCC Offering Memorandum(s). It is submitted by the
Respondents that the Respondent (Wharram) did not interpret the FCC Offering
Memorandum(s) in the same manner as the Stefich would eliminatethe subjective
knowledgeof the alleged fraudulent act

Despitetestimony of Stafindicatingthey wererelying on the FCC Offering Memorandum(s), the
Respondentsrespectfully submit that the Executive Directorfailed to bring forward ay
information, evidence gorofession&opinion as to why their interpretation should be taken over
that of the Respondents In fact, here was no mention of a second interpretation which would
lead one to believe the investigator did NOT familiarize herself with thectasp Offering

Memaorandum(skhs she testified to during her cross
Hearing Transcript, April 11, 2014, p.39135
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98.

99.

100.

101.

Accordingly, tere has been no evidence or opinion brought forwaydStaffas to why the
Respondents interpretation is false NOT to be relied upon.Staff lad the onus to do saf
they wanted to make their case

The Executive Director/Staff hawempletely ignoredhe definitionformula of Net Proceeds
found in the FCC Offering Memorandum(s)The Executive Directorsalculatiors dd not
consider the definition of NeProceeds, and available funds whies made their allegation of
not funding the majority of the FCC inveQaiollars to the Devaper inaccurate anthereby
false

While Staff have a theory as to how the FCC Offét@mmorandum(s) were to be interpreted,

the balance of probabilities would indicate that the Respondents firmly believed they were not
out of line interpreting the wording in theffering Memorandun2 & | &avdi skinitted

Staff hasnot proven the Respulents interpretation was ever not firmly believed by the
Respondentand thus relied upon at all times In actuality, the Respondents calculations and
actions including the amount of commission paid to sales representalivesg the relevant
years that FCC raed capitalgo with the Respondents theory they werceusethe formula

under Section 1.1 of the FCC Offering Memorandum(s).

One can assume thiaterpretation of the FCC Offering Memorandum(s) by Staff isrttzen

reasonthey decided to notomplete a full accounting. They assumed their interpretation to be
accuratdd YR RSOARSR y2i0 G2 R2 | ¥ dbk Respomen@Auprait | & &)
it was VERY necessary.

Staff Submissions, para 178

Cut and past@

102.

103.

Shoclked, the Responents questionwhy Staff litigatordhave cut and pastd a small partial

portion of Section 1.2 of the FCC Offering Memorandyna@kd another segment from

another portion of the FCC O&dhd submited this aspart of their submissions Highlighting

thea S (62 LIRNIA2ya 2F (GKS ha Ay @eStft2é6x 6KAES
t NP OSSRaé 0 akaf iying td Was tidr&atler iitd adhering to their interpretation.

The Respondents sincerely hope they are wrong and this is NOdakesvof this magnitude

are argued by Staff.

Staff Submissions, para 10

After seeindJ- NI ANJ LK | mn Ay (KS 9itiSnowzindeddISaidiis Ol 2 N
not see thetitle and terminology” Us e o f n et“ Apv/rad fdngsbdlisbe used as

f ol | avies they were preparing their caaad producing their submissiansret they still

attempted to use their interpretatiorwithout showing the Panel why their interpretation

should be accepted

32



104.

The Respondents resgédly submitthat the onus was on Staff to complete their investigation

and completing a full tracing, accounting, or forensic accounting would have been necessary
due to the closeness of the numbershy S 02 dz R SELISOG &d&a 1 ALILAYyIE
alleged not tdoe forwarded to the Developer was far greater than 42.3%. These numbers were

far too close to not completa properinvestigation(and accountingof the FCC books and

records

With Staff wanting to prove their case, iy wasthere no nvestigation intohigh commission rate?

105.

106.

107.

108.

109.

110.

Staff submitghe ¥3.4615% Fe®VKL was to receive rom FCCWaso be cal cul at ed
| 0 ane dHhis would be considered part of their interpretation of the FCC Offering

Memorandum(s).
BCSC01115/EXHEB (second box from top)

In this exhibit,Staff submitsthat the total of the 13.4615% Fee to West Karma was $309,929

and in the box immediately aboitethe® Co mmi ssi ons paistheamountfal es A
$469,806. { G I T F Quouldiskggesthel $469,806 in commission would be paid from the

amount of $309,929. This is impossible.

Yet, KAd GNBR Tl 3¢ gChanasyhSqieStdhs Eegarding NS Wereer

brought forward to the Respondents at any time during the inyasbn. With Chan being an

accountant by trade, this surely would have caused an inquiry into what was going trewith
Respondentsaccounting AND SHOULD HAVE UNCOVERED THE INTERPRETATION THE
RESPONDENTS RELIED UR@ahing such a heavy commissanfunds advanced would not

have made sense at ANY tim8taff should have realized tlind questioned the Respondents

about it accordingly. It is not realistic to think that WKL would only be paying a sales
commission on funds advanced to the Devetogred not on all funds raised.Furthermore,

Sales and Marketing staff surely would have been paid commission (up to 10%) on funds raised,
NOT on what was advanced to the Developer.

The Respondents submit the total commission percentage paid to daféswvas 8.63%
($469,806 + $5,44400) which is in line with the Offering Memorandum(s).

The subjective knowledger(mens regportion of the case against the Respondantsst be
present for the allegations to bgroven. The Respondents soiit they did NOT have
Subjective Knowledge of the alleged frauds due to the interpretation of the Offering
Memorandums in which they relied.

{ GF TF wedmvy éxdeadeddproof on the balance of probabilities of the actus reus of fraud
which Wharramt he Fal |l s, and West Kar ma apdé wepe thraavtee d
exceeded proof on the balance of probabilities of the mens rea of the fraud which Wharram, the
Fal |l s, and West Kar ma per pThe Regporelehts cespadty he F al
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submit the opposite in fact occurred.  Staff DID NOT exceed proof on the balance of
probabilities at any level.

Saff Submissions, para 87 & 101

$75,000 Advance for Home Purchase

111. Paragraph #9 of the Notice of Heariafleges,” Wh a r r a m leasts$&5j§000e0t the Falls
I nvest ments towar ds t heisalegatiandoesana foronfparthofittee r es i d
more formalfraud allegations in paragraph 14 of the Notice of Heaifihgt being said, the
Respondents withakeadditionalsubmisgins on the $75,000 transaction.

112. When asked about this allegatidaring the HearingChansaid the following:

Q Was the case the Executive Director made for fraud like seeing cheques and money orders
as an example $75,000 bank draft for home purchasask draft for a the ring and a
payment to the body shop where | had a vehicle restored?

A 2 KFiQa GKS ljdSadAazyKkK

Q Was that part of the case the Executive Director has made in the Notice of Hearing?

A | believe those transactions are noted in the NoG€Hearing.

Q At any time during your investigation, did you ascertain what the respondents, specifically
Rodney Wharram, intention was in repaying for items like these using the respondents
bank accounts?

A With regards tothe $75,000 bank draft, no.L. R 2 y Q- wdidisaugsed tHat. With
NBIFNR& G2 GKS NAy3Is F3AFAYS L R2y Qi GKAyl 4S5

Q [ SGQa GFrt]1 [dAO(lte lo2dzi GKS PrtpZnnn OKSI dzS
your direct. Do you remember that, it was the $I® bank draft to Benstead Woodworks?
A Yes, | do remember that.

Q Did you ever ask me or did you ask me my intention of using the $75,000 from one of the
respondents for a shoterm loan?

A L R2yQl GKAY] a2

Q Do you recall asking me the purpogeh® $75,000?

A Yes, | do

Q And was it for?

A You said it was for the purchase of 235, your residence.
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Q Did you ever ask me if | thought in my mind | returned the funds into the bank account by
securing the $82,000 second mortgage from Capital Direc

A No. And I think when you walked us through that, that payment went into West Karma.
Q ,2dz RARYQU (1y2¢ | o62dzi GKS bPywzZnnn FTNRY OF LRAGI
A | knew that Capital Direct had provided you with a second mortgage on that home.

Q Did West Karma, after it got the cheque from capital direct, put it over into the Falls Capital
Corp.?

A 28 RARYQG 6Ff]1 GKNRdAK (KIFIGZ L R2yQi 1y260
Q You have no idea?
A L R2Yy Qi 1y256

Q Did my putting the money back into these accounts lead you to believe was an intent
to commit fraud?

A L R2y Qi 1y2¢ GKIFIG GKS Y2ySea ¢SNB Lizi oF O1 A\

Q We [should] showed that to you. There ighat the second mortgage going back into the
respondents bank accounts.

A It went into West Karma. Thig what you just [showed] me, yes, it went into West Karma.

Q Did you ask me if the money went elsewhere, did you ask me if the money went back into
Falls Capital ultimately

A No.
Q ,2dz R2y Qi 1y26 6KIG KIFILWSYSR G2 GdKS bPywzInnnk
A No.

Hearing Transipt, April 14, 2014, pi6 Lines 1&5, p.47 Lines-9, p.49 Lines 135, p. 50 Lines-25, p. 51 Lines-2

113. Investigators at NO TIME determined, or tried to determine tlaesbf mind of the
Respondents to ascertain their thought process as it relataiégations of fraud.

114. The Respondents view with respect to the $75,000 used to facilitate the purchase of the home
at #235Falls Couris that itwas a short term loan with the return of the funds coming from the
second mortgage of approximately $820. The$82,000 was deposited into the West Karma
bank account, which more than paid back the $75,000.

115. Staff submitsthis act“ caused actual deprivation: the Fal
$75,000 fromte Resi dent i al . Prher Rspoadents subraitythisestatenient is
inaccurateas the monies were returned to the Respondents bank account (via the mortgage
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proceeds from Capital Direct). There was no actual deprivation as there was no loss of funds
with respect to the $75,000 used inetfResidential Purchase Payment (as Staff alleged) because
all $75,000 (plus an additional approximate $7,000) was returned to the Respondents bank

account.
Staff Submissions, para 79

116. Even though the onus was on the Executive Director, there wasigence brought forward
showing these funds weret advanced to the Developer, expenses on behalf of the Developer,
returned to the FCC bank accountmmt used to pay business expenses on behalf of FCC and
WKL which were allowed via the FCC Offeringnddandum.

117. The Executive Director never caused the investigator to determine if the funds that went back
into the Respondents bank account (from the mortgage proceeds) were used in a fraudulent
manner and there has been no evidence tendered by Staffiis the final destination of
these funds. wSYIF N] Fo6fe> akKS |yasgSNBRI ay2¢é 6KSy | aj
$82,000.

118. Based on the timingf the mortgagebeing placedon the home, the amount of the Capital
Direct mortgage being very cloge$75,000 (yet more) and the funds being advanced to one of
the Respondents companies, the balance of probabilities would indicate this was not a
fraudulent act that causkdeprivation on the FCC investors.Nor does it showthe mental
element,intent, and/or subjective knowledge needed for Staff to prove their case.

119. Staff hasnot provided evidence that proves this statement in their submission caused ANY
deprivationto the FCC investors, specifically in the relevant peridtie Respondents soiit
there was NO deprivation in the entire relevant time the $75,000went back into the
Respondents bank accouartd/or went to pay expenses on behalf of the FCC en#itgain, the
onus was on Staff, not the Respondent, to prove their case.

120. Theevidence broughtdrward by Staff makes one beliespeculation and assumptions were
used instead of cogent evidence.pe8ulating,assumingand even not knowingvhere these
funds ended ups NOT cogent evidenaeand certainly lacksStaff provingany intent of the
Respondents to commit the act of fraud.

121. In addition, he Respondents view is that if their intent was to commit a fraud on the FCC
investors byfraudulently takingb75,000 of investor funds to pay for the deposit of the house
then they WQLD NOT have turned aroumdmediately and started the process of obtaining
the second mortgagi|m an amount very close, but more, than the original $75,00% Capital
Directmortgage was obtained 8 months before the investigation into the Resporiuegas.
This certainly does not show intent to commit fraidNJ im&ngal elemert  NB |j dzA NB R (G 2
the allegations accurateor the balance of probabilities needed to find the allegations accurate.

Anderson v. British Columbia Securities Conomig904 BCCA 7
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122. Staff investigator Chan testified that using the first in first out methodology (FIFO), tbe aour
the funds that was used for the $75,000 was investor fundsReIRrovincial Drywall Supply
Limited v. Toront®ominion Bankhe Cout of Queer® Bench of Manitoba had this opinion on
the FIFO method:

(14) The Bank had no right as a third party
relationship with Geon, to impose RE-O or any other principle for the purpose of
allocatingpanent s obt ained on Geon’'s account an
regard were, once again, motivated solely by-igtdfest to the prejudice of the
plaintiffi. As a r esul t asbertibnk, eertdBnaamduntswhi€hl DEn@oody
collected and otheamounts which might have been paid to the plaintiff by third
parties were kept out of the reach of the plaintiff to its prejud{&ass Gibson
Industries Ltd. v. Greater Vancouver Housing C®®5), 16 D.L.R. 136 (B.C.C.A)) at
p. 137)

Provincial Dywall Supply Limited v. ToroABmminion Bank, 1999 CanLll 14227 (MB[RXBphasis Added]
Staff Submissions, para 77

123. Additionally, inTorudag the BCS@Panel had the following to say with respect to the FIFO
method:

(18) In our opinion, there is no jparent rationale for eitheme t hod or , casen Tor ud.

for using an average of the two. Both m&ds producarbitrary numberghat are

likely to bear no relationship to the actienefit derived by traders asresult of

their illegal insider tradindrurthermore, the 2@ayperiod in the firsmethod, to the

extent intended to correspond tize time necessary to achiegeneral disclosure, is

far too long—it does noreflect the speed with whighformation is disseminated in

today’' s macoldiagly snay asmfigct factors affecting the stock price

that are unrelatedo the release of the materigiformation.

(19) As for the firsin-first-out method, it is capablef deing applied only where the
trader has subsequently sold shareshased in the couesof illegal insiddrading.
Using this method, the level of Etvment would differ, not onlgetween traders
wh o sel |l and t halse betweeh d&radedsowhd seliecadsel the
formula’'s result i ssubstquentdradesd by t he pri ces:c

(20) To be useful, the measure of enrichment ought tag@icable to all instances of
illegal insider trading, not dependent on whetberhow the trader subsequently
deals with the securities acquired.

2009 BCSECCOM 3Bénptasis Added]

124. With the amount of funds going in and out of all of the Respondents bank accounts at the
relevant times, using the FIFO Method would not be an acceptable practice as it shows bias
towards the Respondents and certainly does not prove thetifiggrmental aspect) needed for
Staff to prove their case.
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125. Again, he Respondent Wharram maintaias no time did hefeel this $75,000 loanwas a
fraudulent activitythus eliminating the subjective knowledge needed inntie®s regortion of
proving tre allegations

The Sale of Claims Proceeds

126. It is alleged thathe Respondent Wharranpersondly spert dat least $47,500 of the Sale of
Claims Proceeds for personal expehses

Notice of Hearing, Para 13 & 14(b)
Staff Submissions, para 80

127. With regect tothis allegationthe Respondents bring forward testimony fr@@hanshowing
some pretty disheartening investigation work completed by the investigation team at the

| 2YYA&aaA2YY BKAOK aO2y@SyASyifteéd 62N AyO2y @S

approximatehd0 days before a bank draft in the amount of $45,000 (from personal funds) are
repaid back into the FCC bank account:

Q

Ms. Chan, it has been your evidence that you stopped your calculations on The Falls Capital
Corp. Bank account on Jampa 7th, 2012; is that correct?

For that particular spreadsheet that we're referring to that we were looking at the
Streetwise funds, the usable funds, | believe that was the date.

Did you continue your accounting or your review after that date?

Yes. | did review all of the statements that were provided to me, including statements and
documents provided after that date, but for that specific spreadsheet | summarized my
findings up until January 17th, 2012 or that date about, about that date.

Why did you pick that date?

| used that date because The Falls Capital Corp., the funds that were deposited to it from
Streetwise, the $63,729 roughly, the usable funds had been exhausted by about that date.

You did not consider any other depositade after that date?

I might have noted that there were deposits made after that date, but they weren't
pertaining to the purpose of that spreadsheet, which was to show thpoge of the
Streetwise funds.

Did the respondent pay back any furadier the date of January 17th, 2012?

When you say "respondent”, are you referring to yourself specifically?

Did any of the respondents pay back money into the corporate bank accounts after the
date of January 17th, 2012?

| think there were sme deposits into the account.
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Q But you deem them not to be relevant?

A No. It's not that | didn't think that they were relevant. That wasn't part of my calculation
there. There were some deposits possibly, but | don't know if they would have been for
payment of any sort

Q You are seeing the claim amount come in from the Streetwise claim?
A The sale of the claims, yes.

Q The reason you stopped your review of the books on January 17th, 2012 was because the
funds were depleted, there were no fher funds in the account?

A No. I didn't stop my review. It's just the information that is presented in that spreadsheet is
to show how those funds were used in the account.

Q Okay.

A | did continue- | did review all the documents.

MR. WHARRAM:
Is it possible- | don't know if | was clear. Is it possible after the date of Januﬁryzmlz
there were funds that came back?

THE CHAIR:
That question has been asked and answered.

MR. WHARRAM:
And | wasn't clear on it, sorry?

THE CHAIR:
She hadaid that there were deposits after that date.

MR. WHARRAM:
Can we go to page 1 of this document. This is a bank draft issued by CIBC in the amount of
$4[5],000 and placed into The Falls Capital account; is that correct?

A That's what it says on thi®cument.

Q What is the date on this?

A It says 201:D2-28, which | take to be February 28th, 2012.

Q Did you determine the purpose behind this draft?

A No. Again, its long after the period thahe Falls Capital Corp. had stopped raising funds,

and it's long after the period thathe Falls Capital Corp. had ceased making interest
payments.
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Q Did you ever ask me if this was a cheque that was coming back into the bank account to pay
for some of the funds that were depleted from the settlement, ¢cteém, settlement of the
claim?

A You mean the sale of the claims?

Q Sale of the claims?

A No. | did not ask you about this specific document.

Q Have you ever seen this bank draft before?

A | don't know if | have seen this particular documentf bdo think | have seen a draft

indicating an amount of about $45,000 being deposited into The Falls account at that time.

Q Do you know if this $45,000 bank draft or even the one that we just saw previously, the
20,000, is included in any of your spisheets, any of your accounting?

A Let's see, | don't think that these amounts are included in any of my spreadsheets, no.
Q We have $65,000 that were not investor funds going back into the bank accounts and
you're not including these in the accoumtinCan you explain to the panel why these

payments are not included in your accounting?

A They weren't part of- they weren't part of my spreadsheet, no.

Q Can you explain why?

A They weren't part of my analysis.

Q And your analysis is what wentes and assisted in preparing the Notice of Hearing?

A Sorry, what's your question?

Q And your analysis is what went over to the Executive Director, which assisted him in

preparing the Notice of Hearing; is that correct?
A Well, it was my analysis éithe evidence that | obtained that supports the allegations.

Q Would considering the $65,000 have made a difference in the allegations against me of the
$5.45 million fraud?

A | don't think that these additional documents would have impacted the esddieprepared, |
mean the analysis that | did.

EXH00268, p. 1

Notice of Hearingdated June 14, 2012, patd

Hearing Transcript, April 14, 20p463 L 125,p.64 L 12 & L 821, p.65 L 125, p. 66 L-R5, p.67 L 410,
[Emphasis Added]

128. It is submited by the Respondents, there is a repayment of $45,000 going back into the FCC
bank accountrot investor funds bupersonal funds from an outside sourc&}han, the lead
investigator and trained accountatetstified sheknew about this deposit, yet didthconsider it
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in her calculationsnor did she investigate the sourceThe Executive Director halowed
these improper assumptions anthe substandard investigation completed b@han to
influencesome of thecontents of the Notice of Hearing. Stdf have chosen to ignore key
evidence, or failed to obtain key evidence to understdred Respondents intent in replacing
the fundsg the factual truth if you will It bearsrepeaing ¢ serious allegationsfdraud require
cogent evidence andoihg a parl review of funds andlatantly ignoring some deposits in
calculations falls well short of the test in proving framdhis matter These accounting
methodswill not hold an ounce of weight in thi&ppeal Court section of the Supreme Court of
Canada.

129. It is submitted by the Respondents, the $45,000 payment placed into the FCC bank account on
February 28, 2012 PAID back all but $2,497.78 of the $47,497.78 alleged to have been used (by
the Respondents) from the Sale of Claims receirmd Streetwise This submissioplaces
doubt on the allegation the Respondents used the Sale mfi<tollars in an illegal fraud, and
more specifically, the subjective knowledge of willfully committing fraud.

130. Byrepaying the $45,000 tod€ bank accoufitom person&funds the Respondestsubmitthe
following:

(@) they repaid amounts equal to $11,018.48 for the property taxes on the

Wharram residence;
Staff Submissions, para 80(a)
BCSQ@0184/EXH00153 p.2
BCSC01109/EXH00227

(b) theyrepaidamounts equal to $16,000 to reseothevehicle

Staff Submissions, para 80(b)
BCSC00184/EXH00154 p. 3
BCSC01109/EXH00227

(c) theyrepaidamounts equal to $14,260.50 to reinstate the mortgage;

Staff Submissions, para 80(c)
BCSCO00184/EXH00154 p. 5
BCSC01109/EXH00227

(d) theyrepaidamounts equhto $2,000 to Beck, Robinson & Company not for

the Falls,
Staff Submissions, para 80(d)
BCSC00184/EXH00154-p.8
BCSC01109/EXH00227

(e) theyrepaid amounts equal to $1,637.78 (in grocery, liquor, thrift, pet and

sport stores receipts); but
Staff Submissionpara 80(f)
BCSCO00183/EXH00153-9.1
BCSCO01109/EXH00227

()  they mistakenlyoverlookedhe $2,581.0Zpayment to Scotiabafk

Staff Submissiongara 80(e)
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131.

132.

133.

134.

135.

136.

BCSC00076/EXH00083 p.3
BCSC01109/EXH00227

Overlookingthe mortgage payment to Scotiabamkas an acounting mistaken which the
Respondents acknowledgehe Respondents submit the amotimy paid back was $44,916.76
which is where the amount of $45,000 in personal funds was desiveghersonal placed into

the FCC bank account

The FACT the Resmemts are placing a nearly identical amount back into séime bank
accountfunds were drawn from clearly shott intent of the Respondent to repéye funds
There isno other reasorfor the Respondent to be placing this amount back into the BGKC b
account during this time frame (February 2012) as the investor interest was stoppéduiarye

2011

Testimony ofChan(indicating she had knowledge of the $45,000 placed into the FCC bank
account in February 2012, but did not think it would impact ekiglence she prepared in

I fafaf SHowiskh2 Wck of 2ofentfeNdertzR O
brought forward. Chan should have (or ought to have) known this bank draft WOULD affect
her investigation. Yet we have no qimss regarding the $45,000 in the compelled interview
or at no other time during her investigation.Simply, this maleno sensef Staff wanted to

support of the Executive A NB Ol 2 N &

bring clear and compelling evidence before the Ranel

Chanwhom had conduct on this file, indicatiig § RA R yhesé additiordalydbcundents

woul d have i mpacted

t he

evi denceisprepgstereup ar e d ,

considering the seriousness of the allegations of fraud. addition, witV Kl y Q& SRdzOl (A 2
an established acomtant and her role at the Commission, this comment is troublesasnié
cleaty showsthe level of work completednd attention to detaiby the Staff at the Commission.

It is the Respondents opinion, if omensideed the $45,000 payment into the FC bank
account, itwould, in fact, impacthe evidence or analysis the investigator completdidis
absurdChanknewabout the $45,000 and did notdlude it in her summary when the Notice of
Hearing distinctly brings allegations against the Respondedtsnentions the $47,508ale of

Claims amount During theMarch 2013compelled interview, a couple of simple questions
asked of the Respondents would have cleared this Sale of Claims matter up but again nothing
like this occurs then or at any other time

The Respondents maintain that IF the investigator (altichately the Executive Director)
included the $45,000 in the summamork they relied upon in the Notice of Heariribere
would not have been the allegation the Respondents spent the Salaimfis proceeds.
Instead, the Executive Director has relied upmompleteinvestigation work and onlygartial
banking analysisf the Respondents The Executive Director has not brought forwandent

evidence with respect tthis allegation.
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137.

138.

139.

140.

141.

Furthermore, Staff submit that, t he pr ohi bi t e Ballsdnvestorsdod the last e d t h
$47,500 they could have r eanduipneddifvreorm itnhge FFRad Il
funds from their intended purpose and instead having them spetiteoResidence Purchase

Payment and the Personal Use of Sale of Claims Proceeds, Wharram, the Falls and West Karma
committed a prohibited act within the first branch of thetus reusof fraud; and actual

deprivation flowed from this prohibited act.

Stdf Submissions, para 83
Staff Submissions, padd(a)

The Respondents submit this statemeriheccurateas nearly all of the monidapproximately
95%)were returned to the Respondents bank account.  There was no actual deprivation as
there was no lasof funds in the Use of Sales Claims Proceeds as staff alleged.

The Respondents position is thddie to the deposit of $45,000 to the Respondents bank
account from an outside source (not investor funds), the claims of Staff are not valid as they are
not true and lack factual evidence There was nactus reusand more importantlyno mens

reaof fraud on the FCC Invest@s the Respondents mental thoughtsre NOT on committing

the fraudulent act against his investors. Rather, his mental attitadetiat of paying the

funds back into the Respondents bank account to be used for FCC basalbssgevant times

Staff have chosen to site a Supreme Court of Canada consideration of a Ontario Court of
Appeals decision i@urrieto be a concrete exaphe of the application of the principles which
O2yaidAiGdziS a20KSNJ FNI dzRdzf Sy i YSlIyaé¢d 6KSNB (KS
in a manner which wasot authorizedvas sufficient grounds for finding that the accused acted

dishonestly.
Stdf Submission, para 50

While this point is accepted by the Respondents, the grey area in which&stadft brought

any insight to in their submissions is the wauthorized The Respondents maintain that due

to the wording of theFCQOffering Memorandum(sy ¢ K S NB Dedisiors tegaidiBditie &
management of the Joint VenturaBairs will be made exclusively by the Operating Committee

of the Joint Ventures’ in consultation with t
Falls Ventur® - they were in fact the AUTHORIZING party in control of the funds. Nowhere in

the Submissions, or the case lavCunrie does it state the definition of the authorizing paity.

is the Respondents submission they were in facatithorizingparty.

BCSC00163/EXH00133 (the Falls 2007 @b[Reliance on Management)
BCSC00164/EXH00134 (the Falls 2008 @d[Reliance on Management)

OUR POSITION —NOT ADVANCING THE MAJORITY OF THE DCF FUNDS TO DEVELOPER

142.

As outline above, the allegation in Point&0the Notice of Hearing states,De er cr es t , We
Karma and Wharram perpetrated a fraud on Deercrest investors by: (a) raising $3,953,000 from
them for investment with the Developer and only advancing $1,636,000 to the Developer; and
(b)using atleast$94, 000 of the Deercrest I nvestments f

43



143.

144.

145.

146.

147.

It is submitted that the Respondents Wharram, DCF and WKL, did not participate in or direct, an
intentional fraud against the DCF investord’he Respondents argue they did advance the
majority of the funds to the Developeor paid items that were the responsibility of the
Developeion their behalf

Staff indicate the DCF Offering Memorandum(s) state¢ he maj or ity of t he m
investors would be loaned to facilitate fundj of t he ‘Deercrest Res

Devel opment’
Staff Submissions, para 104(a)

In their submissions, Staff has indicated in several spots the DCF Respondents did not advance
the majority of funds to the Developer. It is the foundation of thegatlons against the

Respondents.
Staff Submissions, patéa), 25, 108(a&b), 119, 121, 126, 151, 155, 168

As with the FCC Offerings, the Respondents submit that the interpretation of the DCF Offering
Memorandum(s), in which they relied, indicated thajority of theAvailable Fundand Use of
Net Proceedsvas as follows:

1.1 Net Proceeds

The net proceeds of this Offering of Bonds (the “Offering”) and the funds that will be available to the Corporation after this
Offering are as follows:

g Offering a Offering

A | Amount to be raised by issuance of this Offering $500,000 $12,000,000

B | Selling commissions (10%)" $0 $0

C | Working Capital Deficiency due to Offering costs $30,000 $30,000

/v D | Netproceeds:D=A-(B+C) $470,000 $11,970,000

Notes:
" selling commissions, if any, shall be paid by West Karma Ltd. (“"WKL")

@ Offering costs includes legal fees, accounting fees, printing expenses, and other third party costs. The Issuer has a working capital
deficiency of $30,000 as at March 1, 2009. The working capital has been advanced by WKL, a related company, to the Corporation
and will be repaid from the proceeds of this Offering.

As of the date of this Memorandum, WKL owns 100% of the issued and outstanding Class A shares of the Corporat\un The Oﬁcers
and Directors of the Issuer are also Omcels Directors and Shareholders of WKL. See Item 3.1 - Paid and
Held.

1.2 Use of Net Proceeds

The available funds will be used as follows:

Description of intended use of available funds listed in Assuming Minimum Offering Assuming Maximum Offering
order or priority

1. The maijority of the proceeds of this Offering will be
/V loaned to the Corporation to meet its financial

contribution obligations pursuant to the Mortgage $397.500 $ 10,230,000
Agreement to facilifale funding of The Deercrest
Resort and Clubhouse Development. See ltems 2.2.1
- Our Business and 223 - The Mortgage
Agreement; and

2. To pay for all management, administration, marketing
and operating expenses incurred by the Issuer in the

conduct of its business. See Item 2.8 - Material $10,000 240,000
Agreements.
3. Interest Reserve $62,500 $ 1,500,000
Total $470,000 511,970,000

BCSC00185/EXH00155, p.4 Section 1.1 & 1.2
BCSC00186/EXH00155, p.4 Section 1.1 & 1.2
[Emphasis Added]

The Respondents hereby submit the DCF Offering Memorandum(s)y cttaté the
Respondents would advance the majority of the Available Funds in the Net Proceeds/Use of Net
Proceeds sections as noted above.
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148.

149.

150.

151.

152.

153.

154.

155.

156.

157.

During all relevant times, the Respondents were of the opinion that the majority of the available
fundswere what was to be relied upon and the majority of the available fumelee what was
required to be advanced to the Developer.

As with the FCC Offering Memorandum(s), it is clear there are two distinct interpretdttbas
DCF Offering memorandum(s) and Staffl ahe Respondents have taken the opposite
interpretations.

The DCF Offering Memorandum(s) allowed for a 10% commission and a 2% marketing fee.

Staff Submissions, para 114 & 115

Looking at the table (shown in paragrapli4@ above) in the respective ffering
Memorandum(s) Net Proceeds are clearly defined as:

Net Proceeds = Amount to be Raigé8elling Commission + Working Capital Deficiency)

BCSC00185/EXH00133 (the DCF 2009 OM) P4 Section 1.1
BCSC00186/EXH00134 (the DCF 2010 OM) P4 Section 1.1

In both the 2009 and 2010 DCF Offering I\{Iemorandums\NthEking Capital Deficiency due to
OperatingCost8§ 42 / 5é6 0 A& &aSid G pPonZInnno

BCSC00185/EXH00133 (the DCF 2009 OM) P4 Section 1.1
BCSC00186/EXH00134 (the DCF 2010 OM) P4 Section 1.1

The total amountaised under the DCF Offering was $3,953,000.

Staff Submission, para 106

Nonrefundable commission and marketing expense amounts of 12% of total amount raised is
equal to $474,360.00.

The Respondents submit that the numbers they relied on werelawgol

$3,448,640.00 = $3,953,000 ¢ ($474,360.00 + $30,000)
Net Proceeds Amount to disdrl Zlling Commission ~ WCD

Again,Oxford Dictionaries simply defines MAJQORAS:
G¢KS ANBI GSNI ydzyo SNE

Source: http://www.oxforddictionaries.com/definition/english/majority

$10,000.00 was paid to 4 tradespeopiet included in the summary pages prepared by the

investigator and relied on by the Executive Director.
EXH0023, p. 35
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Hearing Transcript, April 14, 2014, p. 27 Line 25, paddnes 25, p. 29 Lines-16

NOTE: Exhibit 00257 is not entered as evidence but was referred to in the Hearing Transcript on Ap(iPdge 2014
25 Line 9py the Respondents with nbjection from Staff Council

158. $606,128.55 of interest was paid directly to investors, on behalf of the develogeras not
included in the numbers the investigator supplied to the Executive Director which formed the
Notice of Hearing Staff knew abouthis (they made reference to it in their submissions) yet
have brought no evidence indicated this was not the responsibility of the Developer.

EXH00273, EXH00274, EXH00275
Hearing Trascript, April 14, 2014, p. Lines 1125, p. 18 Lines-25, p. 19 ldes 19
Staff Submission, para 118

159. As stated in the DCF Offering Memoran@®npaying interest to Deercregtivestors washe
responsibility of the Developer:

“12.5 percent per a n n"uofmeagh anprahbfrore themioteresth | y , (
reserveacount will be funded from the principle

BCSCO00185/EXH00155 (the Deercrest 2009 @MY, section 2.8.1 (c)
BCSCO00186/EXH00156 (the Deercrest 201000M), section 2.8.1 (c)

160. Additionally, it clearly states in the DCF Offering Memanau(s)) the following:

(e) Principal Reserve. Upon the sale of any condominium units in the Development, the Developer shall pay
an amount as prescribed in Item 2.8.1 (f) of this Agreement into a cash account (the “Principal Reserve
Account’) in the name of the Corporation. These funds shall be another form of security for the Bonds.
The principal reserve will be used for the payment of principal owed on the Bonds and may be transferred
to the Interest Reserve Account to payout interest due on the Bonds. The Developer has the right to
request that funds be transferred from the Principal Reserve Account to the Interest Reserve Account as
required to pay the monthly interest as per the Administration Agreement. Prior to the maturity date of the
Bonds, the funds in the Principal Reserve Account shall be paid out to subscribe in accordance with the
terms and conditions of the Administration Agreement.

BCSCO00185/EXH00155 (the Deercrest 2009 OM), p. 14, section 5.1 (e)
BCSC00186/EXH00156 (the Deercrest 2010 OM) p. 14, section 5.1 (e)
[Emphasis Addéd

161. During the cross examination of Chan, EXH00273 was entered by thadestp@nd used to
question the investigator with respect to her summary of the analysis she completed on the
DCF portion of her investigation. Chan indicated:

Q Okay. Did you review the respondent's bank accounts and determine the total amount of
interest that went to investors in 2009, 2010 and 2011?

A | did review the bank statements that | obtained from the respondents, and | did note that

there were cheques paid as that were noted as being deposited interest, but did |
calculate the total irgrest paid? No. | don't think | did.

Hearing Transcript, April 14, 2014, p. 17 Linekol1
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162. The Resporghts submit the following amccurateon a factual basignot just on thebalance of

probabilitieg:
$ 1,636,00000 Advancedlirectlyto Develogr/Trades (Staff Submissions)
$ 10,000.00 Paid directly tarades(not included by Chan)
$ 606,128.55 Interest Paidy Issuer but responsibility of Developer
$2,252,128.55

Staff Submission, para 151
*EXHO0025p. 35 and/orHearing Transipt, April14, 2014, p. 25 Line 9
EXH00273

NOTE: Exhibit 00257 is not entered as evidence but was referred to in the Hearing Transcript on April 14, 2014 (Page
25 Line 9) by the Respondents with no objection from Staff Council.

163. Using the same intpretation the Respondents are relying on with tHeCC Offering
Memorandum(s), simple math tells us that the majoatythe Available Funds in the DCF
Offering Memorandum(sjvould be .01 more than $1,724,320 ($3,448,640.00 in Available
Funds + 2)

164. $2,252,128.55 is 65.30% of $3,448,640.

165. Itispuzzlingas towhy Chan would indicate she knew about the investor interest but would not
include it in any of her summary completed on behalf of the Executive Dingbtor the
Offering Memorandum distinctlndicates it is the responsibility of the DevelopeBecause
they were familiar with the Offering Memorandum@@jaffknew (or ought to have known) that
interest paid to investors was the responsibility of the DeveloggpecificallyChan knows of
the investor interesaindindicates shés familiar with the Offering Memorandum(s) for DCF, yet
fails to include any of this in her summary. This in NOT cogent evidence at any level.

Hearing Transcript, April 11, 2014, p.39135

166. If the Executie Directoiwanted to bring clear and compelling evidence based on the balance of
probabilities, they would have caused the investigator to determine whether or not the investor
interest paid by the Respondents on behalf of the Developer was included surhenary.

With all due respect, the evidence brought forward by Staff lacks substance and is not clear,
compelling or factual in nature.

167. It should be abundantly clear &li;the Executive Direct@d halelat®erfipted to make their
case stronger Y eliminating (or ignoring) many key items (the repaymdnté2 ¥ 2 K| NNJ Y Q:
YRk 2NJ 2 Y[ QA&, paydSeNd rdage td tradesinyi Befialf of the Develoger investor
interest paid on behalf of the Developer, etc.). This is unaccemaiédering theeriousness
of the allegations and consequences to the Respondents of an adverse finding
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Diamond Ring Purchase

168. Again in the Notice of Hearing, the Executive Director allegéh ar r a m, from the
Investments, used (c) $24,000 to purehasa di amond r i Duging the crosshi s
examination of the investigator, she answered the following:

Q

A

> O r*» O

O

5dzNAYy 3 dKAA AYGSNBASg: GKIFGQa LINBGGe YdzOK
| think so, is when | showed you the draft.

5dz2NAYy3 GKAA AYUSNWBASs:I @2dz FalSR YS 6K2 L
Yes.

You asked me the reason | bought it; is that correct?

Yes.

Okay. But did you ask me if | thought | was committing fraud in buying the ring?

No.

Did you conduct any other interview with me when you asked my intention behind using
funds from the respondents bank account to by that ring?

L R2y Qi GKAYy]l &2

Did you ever ask me if | thought it was a commission that | had earned previously with the
respondents?

Not specifically with the ring, but | did ask you quite a few questions about the commissions.
L 2dzONB FalAy3d YS 6KSGKSNI 2Nl y2d ¢S GIFf1SR
cover the commissions quite extensively during yoerwrw, and | asked you sort of what

you could take in commission and we discussed that.

We were talking before the break about the diamond ring and the subject of commissions
came up, and my question for you is did you ask me what my opinion d¢fatéaction
was?

Well, | asked you a number of questions about the transaction and you provided your
responses to my guestions.

Did you ask me if | thought in my mind | was taking a commission when | utilized the money
to buy the ring?

L R AsRyo@that specific question, no.

Hearing Transcript, April 142, p.5% Lines 185, p.56 Lines-15, p.57 Lines 121
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169. Chanasked many questions regarding the ring but failed to ask the Respondents intent with
respect to using the $24,000 and moireportantly whether or not he felt itvas not a
commission earned nor did she ever ask for commission reconciliation forms the Respondent
would have provided. Additionally, Chan never asked the Respondent Wharram if he felt any
other monies were due tbim personally from the DCF Offering such as the Working Capital
Deficiency in the amount of $30,000.

170. The Respondent maintains he was taking a commission he felt was earned at that tti@e
reimbursement of th&VCDand understands and acknowtgebs that while in a rush he skipped
a bookkeeping step of paying th@niesto WKL or Rodney Wharragirectly. In hindsight
this was a mistake but does not show an intent to commit fraud on the investdrdoes not
show Subjectiv&nowledge of a fraudent behavior Wharram submits that at NO TIME did
he feel that taking funds he felt he had earmedvas owedvas an act of fraud against the DCF
Investors.

171. On the balance of probabilities, Stdfhs brought no evidenceo the Hearing,to prove
Wharram did not think he was taking a commission despite having the onus to do so to prove
their allegation. The Respondent maintains that at all times the funds used for the purchase of
the ring were for a commission earned from selling the DCF offering

Natures Fare Loan

172. ¢ KS b20GA0S 2F I SINAyYy3 F3FrAyald GKS wSaLRyRSyl
wife in a grocery store was fraud on the DCF investors. Section 2.5 of the DCF Offering
Memorandum states; The c or p or aspendtime avaifalblesfundssas stated and will
reall ocate funds onl y Atfthe time shis shortiterrb loas ivasenade, r e a s
it was a sound business decision with an interest rate being to be paid to DCF.

Q Okay. | apologize. Can wall up BCSC00099. Once again this is the interview with Rod
Wharram during the compelled interview on March 13th; is that correct?

A Yes, the transcript.

Q If we go to page 139, please. AMds. Chan, if you can please read 3 to 25.

Q Lookingat lines 13 and 16, does it read there was to be an interest rate of five percent per
annum charged against the loan?

A Yep.
MR. WHARRAM:

Can we put up EXH 00255, please. And | would like to enter this in, please, as an exhibit, if it
hasn't been alrady.
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Can you please read the bold across the top?
"Loan Agreement".
And can you tell who the parties are in this agreement?

Okay. It says here Deercrest Construction Fund Inc., the lender, and Jennifer Boyd, the
borrower.

During youinvestigation did you ever ask to see this document?

| don't recall. | did ask for some follow up to the interview, but | don't know if | asked for
this specific document.

Did you ever ask me if there was a loan agreement between the parties?

| can't recall.

Do you see in the body of the document where there is an amount of $240,0007?
Yes, in paragraph 1.

Correct. And the interest rate in the same paragraph is five percent; is that correct?
Yes. That's what it states there.

Thank you. Can we go to [BCSCO00050], please. Once again we have a document here that
Deercrest Construction Fund Offering Memorandum; is that correct?

Yes.

Can we go to page 8. Did you and | ever discuss Section 2.5 of this Offering Memorandum?
No. | don't think so. | don't think so.

Did you ever have reason to ask me anything about Section 2.5?

| don't think so. It's stated there.

In the compelled interview you see me reallocating funds. Did you ask me evhyhat
ability in my opion | had to reallocate funds?

No. | asked you questions about the use of investor funds.

But you didn't ask me anything about my beliefs about whether | could reallocate the funds?
| don't think so.
Can you read Section 2.5?

Yes. Itsays 2.5, "Reallocation™: The corporation intends to spend [the] available funds [as
stated and] will reallocate funds only for sound business reasons.
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Q Did you ever ask the respondent Rodney during the course of your investigation his
thoughts onSection 2.5?

A | don't think so. | can't remember exactly, but | don't think so.

O

Did you ever ask me if | thought | was committing fraud by lending the $240,0007?

>

I don't think | asked that question, no.
Q Do you have a reason why you would asit a person that?
A I don't have a specific reason, no, | don't think | do.

Hearing Transcript, April 140024, p.69 Lines-62, p.70 Lines-85 & 2125, p.71 Lines-25, p.72 Lines-14 & 2225, p. 73 Lines-&
BCSC00098XH00095p.139 (lines & 25)
EXHO00255
BCSC00185/EXH00155 (the Deercrest 2009 OM), p. 4, section 1.3
BCSC00186/EXH00156 (the Dexst 2010 OM) p. 4, section 1.3

173. The Respondents view is, and always has been, that the loan was allowed underlSeation
the DCF Offering Memordam(s). At the time this short term loan was made, it was a sound
business decision with an interest rate being to be paid to DCF. And there was certainly no
subjective knowledgemens reaqto commit fraud and deceive the investors in DCF by this
thought process. In addition, the Respondents maintain this loan and the repayment were all
completed in April 2010 some 6 monthdeforethe investigation began with respect to the
Respondents.

174. 2 AGK NBALISOG 0 dveelekHawélieacallingStie $240/0P0y/@oare when asked
during direct by Staff litigatars

Q And what did you learn about the Nature's Fare payments during the course of your
investigation?

A | learned that Deercrest Construction Fuodnedfunds to Mr. Wharram's wife Jennife
Boyd of about $240,000 in order to provide her with the funds to make an investment in
Nature's Fare Langley Limited, and that investment was to open up a grocery store in
Langley.

Hearing Transcript, April 8, 2014, fb.18nes 1118 [Emphasis Added]

175. Staff submits“ t hi s prohi bited act caused actual dep
deprived of the $240,000 from the Deercrest |
Store PayheaspandentF AYR { Gl FFQa ¢ 8NR firsf they 8 NB  |j dzS
calling it a loan and in their Submissions, they use the wofdikdgj, f e’ s Gr ocery St or
At no time, was thigonsidereda payment¢ it was a loanall funds were returned to the
Respondentsand there was NO ACTUAL DEXFRON to the Deercrest Investatsany time

Staff Submissions, para 138
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176. During the testimony of Rick Monahamx a 2 y | KI Yy ¢ 0 X (G KS ahdwhtiedsdio2 T bl
Staff,the following statements occured during his cross examination

Q Okay, tlank you. To recap, did 100 percent of the money put into Nature's Fare by Jennifer
and | get returned to the respondents?

A Absolutely.

Hearing Transcript, April 11, 2014, p.19 Line$310

177. It is important to understand, th&ll amounts of the dollar loaned wereeturned to the
Respondentbank account There was NO deprivation, NOactual deprivation caused by the
Respondentsictionsat any timeas a result Despite having the onus to prove their case, Staff
havenot proven the funds were nqgtlaced back into the DCF bank account or weot used
for paying expenses associated with the DCF Resposuigm&s investor interest, commissions,
or payments directly to tradespeople.

Purchase of Residence

178. The Notice of Hearing against the Resgmdlleges $130,000 of DCF investor funds went to
0KS LIJzZNOKIF&asS 2F 2KIFINNIYQa NBaARSyOSo

179. The Respondentsubmitthis was ashort termloan from one Respondent to anothinat was
to be pad back to the DCF bank accounthis loan, like othersvould havebeen paid in full
FNRY 2KINNF¥YQa LISNE2YIlIf Fdzy Ra KIR GKS / /11 |y

180. There is a history of loans WITH repayments including the $75,000 deposit on thg€theme
Capital Direct Mortgagegnd the repayment of # $45,000 to the FCC bank acco(fnbm
personal funds) and there is no evidence proving Wharram would not have repaid this loan as
well. In fact, on August 5, 2011, we hgust that- a repayment of $20,000 going into the DCF
bank account¥ NB Y 2 s p&idddalyfihds Chan had this to say during her cross
examination:

Q Can we please put in EXH 00268. Go to page 2. This is a bank draft, $20,000 put in
to Deercrest Construction Fund; is that correct?

A Yes. | see that there.

Q It's a bank draffrom Margie Wharram; is that correct?

A It says debited by Mrs. Margie Wharram and WharBrown, | see that there.

Q What can you tell us about the source of these funds?

A | have just seen this now. | might have seen this bank draft previousty lwvees

reviewing the bank records, but that's what | know about it. It looks like it's gone
into Deercrest Construction
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Q Do you know who Margie Wharram is?

A No. | think-- well, no, | don't know who that is, I'm sorry.

Q Is it your knowledge tha- is it your testimony that you have no knowledge of why
Margie Wharram is issuing a bank draft to the respondent Deercrest?

A Yes. | don't know what this draft is for.

Q We've never spoke of this draft?

A I don't think so. | mean it is long aftdre period after Deercrest stopped raising
funds, and after this point in time it had defaulted on its interest payments.

Q Did you ever ask the respondent to explain this cheque during his compelled
interview?

A | don't think so, no.

EXH00268, 12
Hearing Transcript, April 14, 2014, p. 61192P.62 L-3d2 & L2325 [Emphasis Added]

181. The Respondents submit they are placing $20,000 in personal funds back into the DCF bank
account in August 2011 as a payment towards the $130,000 loan. Themhgr reasorfor
the Respondent to be placing nowestor funds back into the DCF bank account during this
time frame (August 2011) as the investor interest was stopped in February 2011.

182. { G F T F wk tiwverekdeeded proof on the balance of probebibf the actus reus of fraud
which Wharram, Deercrest, and West Karma perpetrated on Deercrest IivestdrghRe h a v e
exceeded proof on the balance of probabilities of the mens rea of the fraud which Wharram,
Deercrest, and West Karma perpétd on tle Deercrest Investaryet the lead investigator
does not even know about a $20,00énk draftmadeout to the DCF bank account. Again, the
Executive Director did not complete a thorough enough investigation to make these allegations.
It makes no sendeow (or why)the investigatowasable to ignore blatant information that was
readily available.

Staff Submissions, para 150 & 166

183. Again, Staff have chosen to site a Supreme Court of Canada consideration of a Ontario Court of
Appeals decision i@urrieto be a concrete example of the application of the principles which
O2yaitAiGdzi S 20 KSNJ FNI dzRdzf Syd YSEyaé oKSNBE GKS
in a manner which wasot authorizedwvas sufficient grounds for finding that the acetigcted

dishonestly.
Staff Submission, para 50
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184. While this point is accepted by the Respondents, the grey area in which&stadft brought
any insight to in their submissions is the wauthorized The Respondents maintain that due
tothewordid 2F GKS 5/ C hTFSNAY3I albedigond rggRrdngdhad 0 6 KS
management of the Corporations affairs will be made exclusively by the officers and directors of
t he Cor potheytwere m.fdct the AUTHORIZING party in control of thdsfun
Nowhere in the Submissions, or the case lavCumrie does it state the definition of the
authorizing party. It is the Respondents submission they were in fact the authorizing party.

BCSC00185/EXH00155 (the Deercrest 2009 OM)
BCSC00186/EXH00156 (the Deercrest 2010 OM)

20 (Relidtaeagement)

, P.
p. 20, (Reliance on Management)

Recappinghe Numbers; The Majority of Available Funds Were Advanced to Developer

185. Finally,in Staff Submission #1, Sta#fllegesthe Respondentcommitted fraud by*“raisng
$9,395,400 and only advang about$3,936,000 to the Developer. Using the Respondents
interpretation of the FCC and DCF Offering Memorandums, the numbers in whicklibey
the calculations are as follows:

$2,252,128.55DCF Funds Adveed to/or on behalf of Developer
+ $2,332,332.75~CC Funds Advanced to/or on behalf of Developer
$4,584,461.30

$8,095,426.32Available Funds (net)
+ $4,584,461.30

56.63%

Staff Submission, para 1

186. 56.63% of the net Available Funds were advanced to the Developer making the allegations in
the Notice of Hearing and Staff Submissions, essentially the entire case against the Respondent,
inaccurate as the majority of fundeeded to be advancedere advanced to the Developer.

OUR POSITION — MAKING A FALSE STATEMENT TO AN INVESTIGATOR

187. Itis submitted that the Respondents did not give False Statements to a Commission investigator
as alleged in the Notice of Hearing, nor wesé ever agintent to do so.

188. When the Notice of Hearing and particulars related thereto are examined (including testimony
from one of the Executive Directors witnesses at the Hearing), it is abundantly clear Wharram
never deliberately misled Commgasiinvestigators in any respect. In fact, he cooperated with
the Commission investigation at all times and answered all questions truthfully and to the best
of his ability both at the compelled interview and at any time the investigator made contact.
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189.

190.

191.

192.

193.

194.

It will be clear, as set out in these submissionat the Respondents did obtainsaries of
Bridge Loans (or Bridge Financing) from personal friends and Lendéiese loans were®
facilitate the purchase of the townhome project by an unrelatedpzaomg (that was formed in
May 2013).

During the compelled interview, the individual Respondents were never asked if they were
borrowing funds from any friends or family. The investigator was not clear with her line of
questioning and did not indicatehich of the four Respondents the question was directed to.
There were no specific questions regardivitich Respondent was borrowing the funds, what
the funds were to be used for, and how muahby were looking to borrow.

Wharram was asked hundredsquestionsandhad 41 @écuments placed in front of hiduring

the 2full day compelled interview and Staff have only alleged Wharram made the False
Statements on the last 2 questions of the entire interview at the end of dagtaff hadNOT
submittedWharram made false statements to any other questisked over the many hours

the interview took placeand have not brought forward cogent evidence suggesting the
Respondents made any other false statementdAfter answering hundreds of questions over
the interview dates truthfully and accurately, the balance of probabilities would strongly
suggest his answers at the end of day 2 woulalibful and accurate as well.

Staff Submission, para 176(a)
BCSC00168/EXH00138
BCSC00169/EXH00139

If the Respondats had been asked if he hadrrowed funds from a friend or friendagain the
balance of probabilities (due to the fawb otherallegations under Section 168.1 of thAet

have been alleged by the Executive Director) indicate Wharram would have angesrett is
submitted that at no time did Wharram feel his borrowing was related to seeking investor funds
and Staff have brought forward no cogent evidence to suggest their allegation to be factual.

At his compelled interview, the Respondent gave answo questiondrom Chan and her
adzLISNR 2N adad® [ 2NA oh WHethed & Nidit in @013, ke had Bedidraising
capital from investors:

Q And that's the calendar year, ok&lave you raised any funds from investors in 2013?

A No.

Q Are you arrently trying to raise any funds from investors?

A No.

BCSCO00099, p.176, Linesl2 (Emphasis Added)

Oxford Dictionaries definée3URRENTRS:
“Belonging o t he present time; happening or being
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Source:http://www.oxforddictionaies com/definition/english/current

195. Staff haglecided to break dowimto two parts the two questions Wharram was alleged to have
given false statements on during his compelled interview

Staff Submissions, para 182

196. ¢ KS GCANRG Cl f‘Abvd GyadsSYSgiiged| @axy f towhich from
the answer was; N o .Ir hindsight, the Respondents find this question most confusing as it
does not outline which particular Respondent the question was directed. ~The question is very
vagueand does not seek a clear answer that should be relied ®he Respondents maintain
they did not raise any funds from investors from January 1, 2013 until thhisi@yestion was
asked at the compelled interviemérch 13, 2018

197. ¢ KS a{ $@A@BYRGCHKISYSYy (¢ 41 a3 a! NB e2dz OBRNREEGf &
YR GKS I yag 3ddin,dhis guestian lis ¥ebconfusing as it did not pinpoint which
of the Respondents the investigator was seeking the answer from. Adliiition the balance
of probabilities, the answer was accurate. On March 13, 2013, (the dais qfatticular
question) Wharramand/or the rest of the other Respondents were not raising funds from
investors . &SR 2y (KS RSTAefledtibredges BoFcover@uigpiddyafief & ¢ = |
the date of the question.

198. What the Respondents did after the interview was never questioned. If Chan and/or Chambers
wanted an answeto ascertain what the Respondents were doing AFTER the interview dates,
thee &dK2dzZ R KI @S |a1SRXI a! NB &2dz 3I2Ay3 (2 0SS I
This simple question was never asked at any time by Chan or Chambers.

199. Staff again hafiled to bring any clear or compelling evidence to the Panel thativeoiggest
this answer in not accurate. The only evidence that has been brought in by the Executive
Director, to which they want to rely on, were the investigators notes (which may not be
accurate), bank statements showing funds going into the bank rigcand the Wharram
interview statements.  But no compelling oral evidemcsworn affidavitdrom any of the
lenderso 2 NJ I a { G FF thafwould®&a suggasyiie alkedatonsiosheé accurate.

Staff Submissions, para 208

200. The ExecutivBirector has implied in the Notice of Hearing that a loan the Respondent received
from a personal frierd a NJX¥ DSNNE { OKIF OKSNJ 0da{ ésladK SNE 0
investment and not a loan. This loan was received on March 8¢20dt¥ive days bere the
compelled interview of the Respondent.

Notice of Hearing, dated June 14, 20para 23(b)(i)
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201. On June 5 6, 2013,Chantried to contact Schacher twice in a-B8ur window as outlined in
her notes.  Just 9 days later the Respondents ratéieeNotice of Hearing and Temporary
Order bringing forward the allegation of making a False Statement to an Investigator. Despite
the investigatoNOTtalking to Schacher, the Executive Director relied wgpoassumption of
the investigator in bringmnforward thér allegation under Section 168.1 of thet

BCSCO00578XH00118p. 3

202. When asked under cross examination, the investigator stated:

Q But did you speak to Mr. Schacher regarding the $50,000 transaction on or before June 14,
2013?

A N2X L FOGGSYLWGSR G2 O2yidl OG0 KAYO® I' S RARYQI
our counsel has spoken with him.

Q Do you know when?

A b2z L R2yQi 1y2¢6 (GKS SEIFIOG RIFIGSO®

Q Was it before June 14, 20137

A b2X

X

Q And why did you not speak torMschacher before the Notice of Hearing of Jurie14

A L GNASR G2 OlFft KAYO® 'S RARY QG NBGdzNYy Yeé

Q And how many times did you try to call him?

A | tried to call him twice. Once on Jurfédid the other time on Jund"62013, specifically
with regards to this deposit. However, | had spoken with him previously in 2012 with
regards to his investment in Falls Capital Corp.

Q Is there a reason why you did not try to call him after Jire 6

A No, no particular reason.

Hearing Transcript,phil 9, 2014, 54 Lines 225, p.55 Lines-3 & Lines 20 [Emphasis Added]

203. What is truly baffling, during the hearing Staff supplied evidence showing the investigator knew
there were funds in the amount of $55,000 being returned to Schacher on Jugé10but
still brought forward the allegation of making a False Statement to an investigator. The
investigator did not communicate with Schacher before or AFTER the Notice of Hearing was
issued to determine the reason behind the $55,000 going to Beh&tom the Respondent:

Q Can we pull up BCSC 00134, please. Can we go to page 18. Again, do you recognize this
document?
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S840 LGQa | R20dzYSyid LINRGARSR (2 YS o6& 9yad.
demands.

And when did you first beme aware of this cheque?
It would have been sometime in June or July of 2013.

Was it when Jaime Lord from Envision Financial spoke to you on Jur2018 and sent
you over information?

Quite possibly. | do see that there is a June 10, d@fi8on the top left hand corner.

Can we go back to BCSC 00158, please. Can you tell us what this document is?

This is my first affidavit in this matter sworn on Jurl® 2013.

Can we go to page 13 and can you read 87 at the bottom of tle?pag

On June 10, 2013, Jaime Lord (Lord) senior investigative corporate security at Envision
called me to discuss the June 7 demands. We discussed, among other things, a transfer and
some of the payments that came out of the West Karma Envision aceauhbed said the
following. Paragraph (a), the $40,000 transfer on April 2, 2013 was from another member
account held by Ryan Lang, and that this was a -#fwnt loan that was repaid with

interest on April 10, 2013.

So we can see here from your affidahat it was a shorg that the $40,000 was a shert
term loan?

2Sffy GKAAa Aa |+ RAFFSNByYyG lyzdzyd GKFEYy 6KIQ
investment was $50,000.

| will get into that in a moment. This $40,000 though, wasghat

¢ K I WhataMs. Lord told me. She said it was a stemn loan that was repaid with
interest.

So there was no reason at that point for you to question Ryan Lang and ask him anything
because you were under the impression that it was a loan because

Nog
Because Miss Lord told you that?

Sorry, can you repeat your question?

LQY 2dzald ¢2yRSNAYy3A gKe &2dz {y263 &2dN) AygdSal
G§KS wmMpnZnnn YR GKS wpnInnn odzi GKSy @&2dz
representak @S A GStftAy3a e2dz GKIFIG AG A& Ay FI Ol
Ay@Saidaal i GKAA PnnXnnn 2N 6SNBE &2dz O02Y7T 2N
loan?

a t
S A

It was Ms. Lord who told me that it was a loan and then that was the
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Q Sono further investigation into the Ryan Lang loan?

A No. Ryan Lang was a former employee of Envision, from what | understand from Ms. Lord.
Q Okay. Can we go to the next page, and can you read 87 (i)?

A The $55,000 payment on April 10, 2013 was to lde&eahacher.

Q Okay. So here we are, you were seeing 50,000 go into a bank account in March and from

Gerry Schacher and 55,000 going back to the same person in early April. Is that correct?

A Yes, | see that.

Q And again, you did not speak to Mr.h&her during any of this time regarding this
transaction to find out what the heck was going on?

A b2 L RARYyQU GFf] G2 KAYO®

Q 2K@& y2i(3 282dONB Ay@SadAdtGay3

A ItiedtocL GNASR (2 O2ydal Ol KAY® IS RARYQU NBGdzNY
Q  But before hand, yooontacted him in May or sorry, in Ju@did 6"?

A | tried to contact him, yes.

X

MR. WHARRAM:
Again one more time for the record, are you assuming that Gerry Schacher was investing
dollars rather than lending me dollars during this $50,000 traimset

A Mr. Wharram, it was my belief that it was an investment. The form of that investment, | did
not know the specifics of it, whether it was a share investment or a loan investridint.
that | believed was that it was an investment.

HearingTranscipt, April 9, 2014, p.61 Lines28, p.62 Lines-25, p.63 Lines-25, p.64 Lines-10, p.65 Lines 220(Emphasis Added
BCSC00134, p. 18
BCSCO00158, para 87

204. It is abundantly clear from the testimony of the investigator that on June 10, 2013 she became
very aware of the $55,000 cheque back to Schacher yet still in the days from June 10, 2013 to
June 14, 2013 (a Tuesdayriday); she did not even make an attempt to speak to Schacher to
verify herassumption(See 204 below) with respect to the Schacher fds.  Assumptions
cannot be considered cogent evidence in a case before this Panel.

205. Knowing what Chan knew as fact on June 10, 2013, it is baffling why she did not contact the
Executive Director, or even her superior, to notify others that the Schiaoid=s might not be a
she had assumed. Chan has FULL knowledge of the complete transaction between the
Respondents and Schacher but did not even make an attempt to contact Schacher during this
very important time frame.
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206.

207.

208.

As noted above, Ryan Ladg[(F Y 3¢ 0 X | F2NX¥SNI SYLJX 2SS 2F 2Y]
$40,000 to the Respondents on April 2, 2013 and the funds (with interest and fees) were
returnedto Lang on April 10, 2013This again, follows in line, with the theory that Wharram

was utilizng a series of short term loans in the Spring of 2013. By paying back Lang and
Schacher their respective capital with interest, there is no reason to suspect the Respondents
would not have done the same witlLthe other loans given the opportunity.

How the Respondents were going to pay back these loans is irrelevant to the allegations before
this Panel. At no point did the lenders receive collateral (or security) with respect to the
project and no paperwork that would suggest this was anythinge than a loan. The
Executive Director has not brought forward evidermgbgcription agreements, no investor
contracts,registered liens, mortgagesr witnesses) that any of the short term lenders were
investors in the new project.

The Respondentsubmit the lenders knew about the project but were no way involved and the
RAaOdzaaAizya o0SisSSy GKS wSalLlRyRSyida yR GKS |
LINEP2SOG 6SNB aAavyLie gAGK NBaLISOG G2 2 KIFNNIYQa

The BCSC Investigator Admits to Assuming

2009.

210.

211.

Oxford Dictionaries defines ASSUMPTION as:

“A thing that is accepted as true or as certail

Source: http://www.oxforddictionaries.com/definition/english/assumption

During the cross exanmation of theLeadBCSC investigat@headmits to giving information to
the Executive Director that was based oraasumption which ultimately lead to the allegation
of making a False Statement to an Investigator in the Notice of Hearing:

Q Is it passible the information you gave the executive director that caused him to make a
notice of hearingvas based on an assumptidrat | was trying to raise capital from Gerry
Schacher?

A Yes.

Hearing Transcripts, April 9, 201460 .Lines 5 [Emphasis Addéd

This testimony o€hanis profound orso many levels. After a 38onth investigation by the

Staff at the Commission, we have assumptions being made bgatthanvestigator in a case
where the Executive Director has alleged the Respondent made aStalsenent to an
Investigator. Chan (knowing that the Executive Director was bringing forward the allegation of
Making a False Statement to an Investigatothe Notice of Hearing), gave information she
ought to have known that was not accurate or op8rtially completed to the Executive
Director, causing the allegation under section 168.1 oAitie
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212. LY T RRAGAZ2Yy X & HoDartlcylaRréaSdnii 68 WR&E6 KR&f &agAy3I dzl ¢
her initial two attempts on June 5 and 6. Assuomstiand the apparent lack of effort in
attempting to complete her investigatiare not cogentg as it is certainly rtocompelling or
convincing. The Respondentsespectfullysubmit there aremany reasons the investigator
should have followed up with Sdfeer including but not limited to, the seriousness of the
allegations against the Respondents.

213. { OKI OKSNJ YAaildl1Syfte KFER GKS olyl NBLNBaSydl Ga
wire transfer and the investigatassumedhis was accurate BUT reevdetermined whether or
not this was factual. It was as simple as picking up a phone or sending an email to Schacher but
she failed to do so, and caused the Executive Director to rely on a theory rather thathfact
is most certainly NOT cogent evide. Chan had made contact with Schacher in December
2012 (both via email and a phone call) so she most certainly had his correct contact information.

Hearing Transcript, April 9, 2014, p.55 Line§715

214. Schacher attended the Hearing on April 11, 2@%4a witness for the Commissia@and during
his cross examination) he indicated the following:

Q Did you loan me $50,000 in 2013?
A | did
Q Was it a loan or an investment?

A As far as | know, it was just a loan. It was initially for one weékeuerything got
straightened andt was going to be paid back.

Q Has anyone contacted you from the Commission recently and asked you whether it was a
loan or an investment?

A Yeah. Yes.

Q And who was that?

A | think it was [Bode] that askefdtiwas a loan or investment.

Q And what did you tell him?

A 'a FI N Fa L {lywhasnevenclassifie@azaninvestmén | y &
X

Q This is the supporting document related to the wire transfer of the loan for $50,000 is this
correct?

A Yes.
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215.

216.

217.

Q Do you have any idea why it would say investment on there? Is that something you would
have told the teller to do or is this something that

A It probably was what | mentioned to the teller.
Q Is that- -
A She probably asked what thissMar and | guess | just put down investment.

Q Okay. And in hindsight would that be a mistake?
A

Yes it would.

Hearing Transcript, April 11,220 p.103 Lines 225, p.104 Lines-2 & 918, p.105 Lines 125, p.106 Lines-3 [Emphasis Added]
BCSCO®Y4, p. 37
4. 2RS¢ NBFSNRBR (2 coif QlibadE Fapbariiyed | G A2y [

This testimonyScompelling and the only contradiction (or evidence brought in by Staff) is the
GANB GNIyaFSNI R20dzYSyili o6KSNB Al YzialeGwagssyte al
YrAaidlr1So ¢tKS 9ESOdzi A @S 5ANBOG 2 NBAGE a phang A I G A 2
call to Schacher some monthafter the Notice of Hearing was issued and even then he
repeatedly indicated he considered his funds a loan as outlihede. Either way, they still

called him as a witness in an attempt to bolster their case.

With all due respect, the investigator for the Commissiesumedbecause shérecognized

that name and | went back to the falls list of investors, andlibte2d thereas a Falls Capital

investof that automatically this loan was an investment. The investigator did not talk to
Schacher before June 14, 2013 to ensure accuracy of the accusation in the Notice of Hearing. It

is apparent by the testimony &chacheat the hearingthat if she would have, Schacher would

have told her the same thing he told Staff Litigator Frgbamiyavhen he contacted him in

2014, whichwasi t was never classified as an invest me

Hearing Transcript, April 8, 2014, g8Line 25, p.29Lines 14
Hearing Transcript, April 11, 2014, p. 104, Linek316

In addition to the Schacher testimony,K | ¢w dotes indicate she spoke to a Mr. Gordon
5NHzZNE OG5NHNE£0O ¢K2 AYRAOFGSR KAa banptreEnnn 61l
LISNE2Y £  FNR SKHYRR A2CH (2SKal NINZ- Yi¥éfied thiy @ Seaaloheadtimé 2 NJ K S
deal and did not want an ongoing working involvement with West Karma. y R~ wdatedi KS &
to help a person out. 2 A0 K [t dkes Roda@se tNab $chdéhérfiLaagd Drury

allindicate they lent the Respondent money and th&bréh party (Neigum) would be offered

something completely different by the same Respondent. The Respondent maintain the
SchacherLang,Drury, and Neigumfunds were all loans, to be paid back with interest to all

relevant parties.

BCSCO00578XH00118p. 2¢ 3
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218. Despitehaving the onus to bring forward evidence to prove their allegations, Staff brought
forward no witnesses to collaborate their theory of the caRather, during the investigation
and subsequent hearing, the following was uncovered:

1 Chan contacted Drury and he told her it wakoarg;
BCSC00573/EXH001p82

9 she contacted Neigum who indicated he was a friend‘wha nt ed t o hel p a |
andthat* he did not want an ongoing going, wor}l

BCSCO00573/EXH001p84 (firstand fourthparagrapls)

1 she contacted Jamie Lord at Envision Financial who told her the Lang funds were a loan;

BCSCO00158, para 87
Hearirg Transcript, April 9, 2014 p. 62 Line209

1 Schacher indicating his funds wéeeloan and never considered an investniéent

Hearing Transcript, April 11, 2014, p. 104, Linek316

219. Nonetheless, the Executive Director has relied on simple notes tmenminvestigator as
evidence that could be (or could not be) complete. This is not cogent evidence and when asked
on the stand questions regarding the foltoy with Neigum, the investigator had the following
to say:

Q Mr. Naigum states this is a otime thing and that he wants no working involvement with
West Karma, is this correct?

A That's what he told me.

Q And did you investigate this comment any further to check for accuracy?

A No.

Q Can you read the last main paragraph at the bottom?

A | asked Mr. Naigum to provide me with copies of his documents. He said he would not

provide me with anything unless | gave him everything on what | was doing. | said | would
send him an enail requesting his documents and that if he wanted to, he cdstdiss my
request with his lawyer.

Q And again, just to clarify one more tinyeu never followed up on titis

A | think you asked me if | sent him a summons. | did not send him a summmgist Have
sent him an email, a followup email requesting douments.

Hearing Transcript, April 9, 20179 Line 1825, p.80 Lines-& [Emphasis Added]

220. Even in just her notes from a single call to Neigum and her testimony during her cross
examination, she contradicts herself
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221.

222.

223.

224,

225.

Q And he told you | provided an @M
A I don't recall. | don't think that he said that you did.
Hearing Transcript, April 9, 2014, p.75 Lineg21
And:

still sent over the money. He says he didn’t get a prospectus but he has an offering
memorandum. He doesn’t know the date of the offering memorandum.

BCSCO00573/EXBIOL8, p.4 para 7 (from the top)

It is telling that the only evidence Staff have tendered with respect to theiNdiman was

| KFyQa Ay@Sad2N) y2aSa (rSkafi wantihe PagelNtb rely ah thgse (i 0
investor notes to seal their theory of the case. These investor notes areléd®
compellingand are not fact; they are an investigatorsterpretation of a call she had with a
friend of the Responderand are not factual

2 KIFG A& o0ST2NB (KSAre oy difently yingitK dise lpmzSunds Xr@ry =

S

o

investors? (1 2 WhEmarONB L nosS® > a ¢ KS wSa L2 ysRNOybadkup & dzo Y A {

support for any of the evidence they have brought before the Ranely assumptions and
opinions of the lead investigato No followup with Neigumno followup with Schachemo
follow-up with Drury,and no contact whatsoever with Langriat compelling in nature and
prove NOTHING with respect to the balance of probabilities.

Staff have submitted the alleged false statement was a lie because if it was characterized as a
deliberate falsehood it would tend to reinforce their theorytttiee Respondents were raising
capital in 2013 and, more specifically, that the answersi s1 ed Commi ssi on i
and Chamberdy making the First and SecoRdlse Statements, which statements were the
opposite of the actual facts.”’

Staff Subnssions, para 205

Again, the problem for Staff is that the Respondents testimony during his compelled interview
on this point is not contradicted by any evidence before the Commission, and Staff have
provided no reasonable basis upon which to acceptaidence. Even in Staff Submissions
(paragraph 187) in which they want to rely, Schacher is stitergeason he was paid back
$55,000was i nt erest. on the | oan”

Staff Submission 187 (Schacher Digg&pril 11, 2014, p.100 Line 22)

DA @Sy fdlulieltoFiftrodiice ANY compelling or convincing evidence from their witnesses
who could have corroborated the allegation, liability should not be imposed upon the
wSaLR2yRSyia aAayvYLXe& o0SOldzaS GKSANI I yasgSN Aa
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ANALYSIS

A. The Burden and Standard of Proof

226. Staff carries the burden of proving the allegations set forth in the Notice of Hearing.

227. Staff must also be held to the allegations made in the Notice of Hearing and must not stray

beyond the same.

228. As the Commission noted ifRe Blackmont Capital Inc.

229.

230.

[24] A notice of hearing is the foundation of hearings before IRROC Panels and this
Commission. It identifies the alleged misconduct that the respondent has to meet.
It establishes the issues to be deterrdiaéthe hearing. It follows that a Panel does
not have jurisdiction to determine matters not alleged in the Notice of Hearing.
(Particulars need not be in the Notice of Hearing, but must relate toegatadh
that is in the notice.)
2011 BCSECCOM 490

Staff argue that pri or to the McDougal decision of the
was uncertainty about the standard of proof to be applied in civil cases which involved grave
all egat i onand ihdickkeeacomfusianardse as a resuldof caseslike the British

[ 2f dzYo Al [/ 2dz2NI 2F ! LIISIHE Qa RSOAaA2Yy Ay ! yRSNA
57oftheActA a  GOSNEB &aSNA2dza | f€S3IFGA2yé NBIjdzA NRy 3

Staff Submissions, para 839

FromMcDougal Staffhasincluded a series of pomand subpoints The Respondents will do
the same:

[39] | summarize the various approaches in civil cases where criminal or morally
blameworthy conduct is alleged as | understand them:

(1) The criminal standard ofrgof applies in civil cases depending on the
seriousness of the allegation;

(2) An intermediate standard of proof between the civil standard and the criminal
standard commensurate with the occasion applies to civil cases;

(3) No heightened standard of proof appli@ civil cases, but the evidence must
be scrutinized with greater care where the allegations are sgrious

(4) No heightened standard of proof applies in civil cases, but the evidence must be
clear, convincing and cogeand

(5) No heightened standard of proapplies in civil cases, but more improbable
the event, the stronger the evidence is needed to meet the balance of

probabilities test
(4) The approach Canadian Courts should now adopt

[40] Like the House of Lords, I think it is time to say, once aall it Canada, that there
is only one civil standard of proof at common law and that is poof on a balance of
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231.

232.

233.

234.

235.

probabilities.Of course, context is all important and a judge should not be unmindful,
where appropriate, of inherent probabilities or impraligds or the seriousness of
the allegations or consequencddowever, these considerations do not change the
standard of proof. | am of the respectful opinion that the alternatives | have listed
above should be rejected for the reasons that follow.

F.H. v. McDougal§upra at para 30 [Emphasis Added]

There isNO confusion,and Staf assertion thatr  O2 dzNIIi Ay @21 Ay3a G(KS I Ra
O2 y @A Yy @dghgeé theAaiv in British Columbia or anywhere else in Canada as the Supreme
CourtofCanada has expr es s liytelingebecausad yeals lateh fissrerya pp r o a «

CommissiofPaneheardand ruled orthe Hucase.
Staff Submissions, pa38 &39

Although Staff must prove the allegations in a Notice of Hearing only on a balance
probabilities, the serious nature of the violations (and severe consequences for a respondent

from an adverse finding) require that the proof tendered by Staff be clear and convincing. The

proof must be based on cogent evidence, which inturn mustbeo nvi nci ng. or comp e

Re Hu2011BCSECCOM 385para. 13

Several other cases, with findings, rulings, and decisions have all used the standard set out in

Anderson
Castiglioni2011 BCSECCOM para 1920
Mesidor,2013 BCSECCOM 4f@ra 27
Keler, 2011 BCSECCOM 303, para 10
McHaffie, 2014 BCSECCOM 213, para 17

Fraud is consideréedt he most serious misconduct prohibit

Re Mesidqr2014 BCSECCOM 6, para 13

In Reynoldsthe Panel dismissed the allegations against the Resporatahtsted the following
as part of their decision:

6. INnHu2011 BCSECCOM 355, the Commission said:

“ 13 | t-estabkshedvtbdt the executive director must prove allegations in a

notice of hearing on a balance pfobabilities. The proof must bdear and
convincingand based on cogent evidence. The Canadian ORfctidnary (Oxford
University Press, 1998) defines cogent as

53. We therefore find that the executive director failed to provide clear and convincing

proof, based on cogent evidence t ha't Reynol ds’ March 19 ¢
contributed to, an artificial price for the Coltstar sharesointravention of section
57(a).

2013 BCECCOM 15
[Emphasis Added]
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236. Staff hasubmittedd 6 S K| @S LINE @sSrRtheiNétiGe of HedrigyDih theAblance of

probabilitiesd &
Staff Submissions, para 209

237. With all due respect, this submission, at least as it relates to the Respondents, is not compelling
or convincing. The Respondents have exceeded the balangeraabilities by bringing in
factual evidence anexplanations for their actions, NOT assumptions and wrong interpretations
of key evidence.

B. The Law: There was no Fraud

238. The language describing fraud in sections 53f(H)e Actstates:

“ A enemust not, directly or indirectly, engage in or participate in conduct relating to securities or
exchange contracts if the person knows, oOor reason:
fraud on any person.

239. Section 57(b) was considered the British Columbia Court of AppealAnderson v. British
Columbia (Securities Commissi@d04 BCCA 7. The Court said:

[28] The Commission's decision was based on what the appellants ought to have known
of the transactions, rather than on what thectually knew. This error in
misconstruing s. 57 of the Act was one of law which attracts a standard of review of
correctness: se@ill v. Canadian Venture Exchange28063 BCCA 431 , (2003), 15
B.C.L.R. (4th) 259, 26 C.C.E.L. (3d) 1, 2003 BCCAptBasaR6 to 29It follows
that the Commission's finding that the appellants perpetrated a fraud must be set
aside. The question then is whether the factual issue should be remitted back to the
Commission and that depends on whether the evidence libo@ommission was
capable of supporting the mental element of subjective knowledge required for proof
of fraud.

[29] Fraud is a very serious allegation which carries a stigma and requires a high standard
of proof. While proof in a civil or regulatocase does not have to meet the criminal
law standard of proof beyond a reasonable doitbdloes require evidence that is
clear and convincing proof of the elements of fraud, including the mental element.

[30] In my view, the evidence in this case cowtdmeet that standard.There is no
evidence that the appellants made any intentionally false statements to investors,
and the allegation rests on concealment of information from investors that was
material to the risk to their investmentsVhile asR.v. Cuerrier 1998 796 (SCC),

[1998] 2 S.C.R. 371, 162 D.L.R. (4th) 513, 127 C.C.C. (3d) 1 confirms, dishonest
concealment of material facts can amount to frapmhof of the accused's subjective
knowledge of those facts is still required.

[33] The Cmmission also found evidence of fraud in the appellantdaaling, and that
it was "not for the proper conduct of 439's busines#dre again the Commission
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240. Additionally

ignored the subjective state of mind of the appellants and the history of the
business.In this regard, the reasons of McLachlin R.iv. Zlatic1993 135 (SCC),

[1993] 2 S.C.R. 29 at 46, 100 D.L.R. (4th) 642, 79 C.C.C. (3d) 466, are apposite; she
states:

The critical question was whether the transfer of investment vehicles could be
consideredwithin thebona fidedusiness interest of the target company, or was
more appropriately seen as a transfer designed to serve the personal ends of the
parties who effected the transfdrearing no relation tbona fidedusiness
purposes

Anderson v.ish Columbia Securities Commissi@®4 BCCA (Emphasis Added)

The actus reus of fraud is established by proof of a prohibited act, be it an act of
deceit, falsehood or other fraudulent means, and by proof of deprivation caused by
the prohibited act (which may consist in actual loss or the placing of the victim's
pecuniary interests at risk). Just as what constitutes a falsehood or a deceitful act for
the purpose of the actus reus is judged on the objective facts, the actus rausl of fr

by "other fraudulent means" is determined objectively, by reference to what a
reasonable person would consider to be a dishonest act. Correspondingly, the mens
rea of fraud is established by proof of subjective knowledge of the prohibited act, and
by proof of subjective knowledge that the performance of the prohibited act could
have as a consequence the deprivation of another (which deprivation may consist in
knowledge that the victim's pecuniary interests are put at risk).

R. v Théroux1993] 2 SCR

241. There are many Commission decisions which have considered the indicia of fraud.

242. For example, irRe Keller the Commission found that the Respondent contravened the
predecessor section to section 57(b) by:

5.

Keller lied to investors about his backod, telling them he was an expert foreign
exchange trader who made millions while attending the University of Southern
California in 2001He never attended USC nor did he engage in foreign exchange
trading (in 2001 he was 12 or 13 years old).

Keler told investors he would execute foreign exchange trades, or otherwise invest
funds on their behalfHe told investors their funds would be protected by him and
Great White against losXel | er did not i nvestkeleany of
used he funds for his own personal purposes.

Keller lied to investors about how their investments were perforrhiagrepared
false account statements that induced some investors to invest more.

2011 BCSECCQU3, Decisionpara 57.
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243. Similarly irreleant for present purposes are the characteristics of fraud identified by the
Commission ifke Sullivan There the Panel found that the respondents had contravened the
predecessor section to section 57 on the basis of fraud by:

8. “.tellinbgeynhadt ¢ apdnd feefightind teclnblagwcalled the
MUSKOX system..”

9. “..GRG shares would soon be |listed on stoc
system to the Chinese National Petrol eum (

10. None of these statements veetrue.

2012 BCSECCOM 4bkcisionpara. 810

244. More recently inRe Chosen Medigthe Commission found the Respondent had breached the
predecessor to section 57(b):by

9. “told prospective investors that &athere we
there actually were, and used multiple identities in his correspondence with investors
to create the impression that there were more employees with Chosen Media than
there actually were. The most serious misrepresentation and dishonesty was in his
prom se of “risk free” rates of return of 3
equate to an annual necompounded rate of return of 120% to 840%), and a
guaranteed minimum return of 20% within six months (which would equate to an

annual norcompounded retun o f 40 %) . "
2013 BCSECCOM 3p8ra. 9

245. And finally, in June 201ih Re McHaffigStaff found the Respondehteached the predecessor
to section 57(b) by:

9. McHaffie told investors, among other things:

I Their investment money would be used fxpenses related to the
development of the resort, and that it would be completed before the 2010
Winter Olympics (held in Febuary 2010).

T Their money would be wused to WGsuild thi
around the cor ner ” Thie was aferhSepieimbet 20100h a pp e n
when the government of British Columbia rejected his propobailtbaski
hill.)

9 Their investment money would be used lémal fees to have the Bigfoot
shares listed on the Toronto Stock Exchange.

9 The public listing v&aimminent.

2014 BCSECCOM 2ft8ra 9

246. On the contrary, it is submitted The Falls properigted and wasiable in the context of wbin
the investors participatedThe Respondents did not tie and purposely deceive the investors
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at any timeand the returns offered to investors were realistic given the input from the
developer Many of the FCC and D@fvestorsvisited the property during the relevant perjod
including some of the Commissions witnesgd¢le hearingon this mattey whom indicted thg
received exactly what they were told they were going to recamkin fact, the property and
opportunity existed

Bartho Amado (Deercrest Investor) stand April 14, 2014

Q

O

X > O >

> O » O » O >» O

O

Okay. Up until February 2011, the date when the developer, Blackburn, eimter¢ue
CCAA protection, did you receive anything that you were told you were going to get?

In what respect?

Did you get your bond certificates?
In February of 20107

At the time of the investment?

Yes. | got bond certificates, | goall the--a package of infonation and stuff, | got, yeah.

How were you getting cheques?
They were being mailed to me.
Okay. So you did receive some cheques in the mail that you received from the respondents?
| got my interest rate evg month.
Okay.
Until basically December, when they stopped.
And we just saw those cheques, that's correct?
Yes.

Okay. You were oryou mentioned you were onsite at the property, so you can tell us if it
existed, it was physically ttee you saw it with your own eyes?

| saw a golf course, yes, with homes being built on it.

You went down and saw the actual Deercrest project, the construction that was happening
at the time?

| saw a house being built, yes, it was Deer3rest

Hearing Transcript, April 14, 2014, p.Lines 125, p.13 Lines-20

And additionally:
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Kyla Lucas (Deercrest Investor) on stand April 9, 2014

Q Was anythig Jim Duke told you about theiseestments athe time you invested not true?
Wasit an invesment in Chilliwack?

A Yes.

Q Was it paying 12.5 per cent?

A For a short period of time.

Q Did you receive payments until the developer wiatt CCAA creditor protection?

A If that was about a year after, then yes.

Q Okay. Did you getverythng that you weresupposed to, inading bond certificates and

the cheques from théime you invested until the CG#farted in February 20117

A We received the bond certificates. We recéelivbe interest cheques ntil November of
2010 when thetarted baincing.

Hearirg Transcript, April 9, 2014, p.31 Line253p. 32 Lines-2

247. Gerry Schachen FCC investor and personal friend of Rodney Whateatified at the hearing
as a witness for the Executive Director. His testimony was as follows:

Q Andwhat did you learn about Falls Capital Catghe seminar?

A I think basically it was, after we had been down at The Falls looking at the project, and
anything | seen there was just a confirmation of what | seen when | was at the project.

X

Q And you said earlier that you actually visited the project site?

A We did, yes.

Q And what did you learn when you went to the project site, can you tell the panel?

A No, we, we golfed there, and there's a beautiful golf course. It-ha@& met with the
developer, Mr. Wellsby from Blackburn, and we discussed what his plans were. He was very
creative. He had lots of plans for the project. It was very interesting.

Q Did you receive an offering memorandum from the Falls Capital Corp.?

A Yes, | did. Yes.

Q Did you receive marketing materials from the Falls Capital Corp.?

A Yes.Lots of it, yes.

HearingTranscript, April 11, 2014, p.94 Lines4 p.95 Lines 225, p.96 Lines-15
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C. The Law: There was No False Statement to an Investigator

248. With respect o the alleged False Statement to an Investigator, Section 168.1 Actreads:
168.1 (1) A person must not:

(a) make a statement in evidence or submit or give information under this Act
to the Commission, the Executive Director or any other peppminéed
under this Act that, in a material respect and at the time and in light of
circumstances under which it is made, is false or misleading, or omit facts
from the statement or information necessary to make that statement or
information not false or nisleading, or

(2) A person does not contravene subsection (1) if the person
(a) did not know, and

(b) in the exercise of reasonable diligence, could not have known that the
statement or information was false or misl

249. There are many Commissiaiecisions which have considered the indicia of Making a False
Statement to an Investigator. For exampleRiHuthe Commissiofound the Respondent
had concealed a relationship with another in an attempt to frustrate the investigation

100 Asfars Hu’' s contravention of section 168. 1(
misconduct. By attempting to conceal his relationship with Tian, Hu attempted to
frustrate the investigation by hiding the key fact that would have tied him to the
illegal trading. Hu knew that, and did his best to mislead Commission staff. This was
not a case of mere denial of the allegations, or a defence posing a different
interpretation of the facts. It was a deliberate attempt to mislead Commission
investigators so that thewould not discover his connection with Tian, the owner of
the account through which we found he made his illegal trades.

2011 BCSECCOM 514

250. Elsewhere, iRRe Castiglioni,the Commission found that the Respondent contravened the
predecessor section to semti 168.1 bymisrepresenting to an investigator the amount of
money in a bank account
10. In May 2009 Castiglioni met with Commission staff and told them he traded
securities for CPLC through a trading account at a SwisshAank. st af f ' s r e qu e
later provided purported copies of statements for the accolihe statements
showed a balance in the account at June 3(

11.  In fact, according to the Swiss Financial Market Supervisory Authority, CPLC had no
accounts at the Sas bank and the balance in the account with the number shown
on the statementThat Autharity sagsl the acgount Gtétdiments
appeared to be forgeries, and, based on that statement, we so find.
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2011 BCSECCOM 62

251. On the contrary,tiis submited by the Respondents thdtey did not intentionally make a false
statement to an investigator in an attempt to hide any business transactions or regarding
banking transactions in which were later backed up with forged documents. Wharram was
forthright at all times and answered the questions in a truthful manner.

THE ISSUES

252. It issubmitted that the following issues should be considered by the Commission in determining
whether the Respondents are liable with respect to the allegations made talp@nmsin the
Notice of Hearing:

a) As a matter of law, has the Executive Dire@stablished on a balance of
probabilities with cogent evidence that a fraodcurredcontrary to 57(b) of the
Act?

b) If yes, has Staff proven on a balance of probabilitids aagent evidence that the
Respondents;

i. commited a fraud against the FCC and DCF investors identified in the
Notice of Hearing;

ii. if so, whether such conduct resulted in or contributed to a fraud on the
Investors of the Respondents and whether the Respaisdknew or
reasonably should have known that it would do so?

c) Has staff convincingly proven on a balance of probabilities with cogent evidence
that the following statements made by the Respondent Wharram at his compelled
interview on March 143, 2013were, in a material respect and at the time and in
light of circumstances under which they were made, false or misleading, namely
that:

i. had not raised any funds from investors in 2013; and

ii. was not currently trying to raise any funds from investors.

NOTCE OF HEARING DATE IS WRONG

253. On June 14, 2013, the Respondents received email correspondence from Staff containing the
Notice of Hearing, Temporary Orders and the Freeze Orders. At some junction, while
reviewing the documents, the Respondent noticesldate was wrong on the Notice of Hearing

¢ it was dated June 14, 2012.
The Notice of Hearinglated June 14, 2012
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254. Notwithstandirg the Respondentprevious arguments regardirige allegedfraud andfalse
statements, the Respondents are perplexeda&dw the Executiveii2ctor can even make
these argumentswithout having properly brought these allegations forward in an Amended
Notice of Hearing

255. While the Executive Directdras the utmostauthority to modify Notice of éhrings, having
doneso onSwngro Minerals David MichaeldBossteam ££ommerce In@and Rashida Samiiln
some cases likBungro going as far as to modify thatibe of Hearingmore than oncewith an
d¥YSYRSR andaldéCxzNI K S NINdticé SfyHR&8iRy = & Soine réadddJin Bis
matter, the EKecutive Director chose not to amend thedtce of Hearingonce the error
surrounding the date was discovefed 2SS FAYR 2dzi 6St26 FTNRBY {(K:¢
when she states'..Either on that day or the following days after, lilery close to that date’
there was NOT a long delay Staff noticing the mistakand furthermore, Staffknew of this
mistake in June &013

256. Inthe testimony of the lead investigaj®he stateshat it was known by at least 2 parties at the
Commh aaAzyQa 2FFAOSY

Q Thank you. Your comments after that were unclear. Did you say you knew about the
mistake?

A I knew as soon as | sawsorry, how should | say this? After it had been issued someone
just indicated to me that it had been sent to yaund they showed me that copy. And then
as soon as | saw that, said, "oh, the date should say 2013, not 2012." And that was my
comment. So, | noted it right away as soon as | saw it.

Q So, you noted that

A Either on that dy or the following daydftar, like, very close to that date.
Q Okay. And whasithe person that brought it tpour attention?

A Colette-- well, I brought it to their attention.

Q Okay.

A It would have been one administrativeséstantsn the litigation group.

Q Okay, hank you. And do you know their name?

A Yes, it's Colette Coulter.

Hearing Transcript, April 11, 2014, pL2ies 120

257. But just two days earligluring her cros€Chan had this to say:

Q Okay. And the same with the notice of hearing that was medion June 14th in your
review of that, did you see any mistakes?
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A Nothing that | recall, no.

Q So it is your testimony here today that all the information in your affidavit is accurate, in
your affidavits is accurate and truthful?

A Yes. To the st of my knowledge, yes.

Q And it is your testimony here today that the information in your notice of hearing that you
were instrumental in preparing is accurate and truthful?

X

MR. WHARRAM:
I will back up then. Did you review the notice of hearing?

A Yes, | did review the notice of hearing.
Q You checked it for accuracy?
A Yes, | did.
Hearing Trarwmipt, April 9, 2014, p.40 Lines-23, p. 41 Lines-1 & Lines 121
258. The Respondents submit it is remarkable that Chan would only admit thege fuadamental

mistake within the Notice of Hearing after it was presented as an exhibit later during her cross
examination.

259. What isbefore the panelin evidenceis aNotice ofHearingdated Junel4, 2012 There is no
amended Mtice of Hearinglated Junel4, 2013, despite the Exetive Directors ability to do
So.

260. This is the only document in evidence that makes allmgatgainst thedéspondents a Notice
of Hearing dated2012 that is allging false statements before &nvestigator during an
interview that did not happen until March 2013The Respondentdo not see how tis
allegation can be made, let alone proven given the date oNthiee of Hearing.

THE MARTINSEN MISTAKE

261. Additionalmistakesby the Egrcutive Director / Investigator we noted by the Respondents
during the preparation for the hearing. During the hearing, the investigator was asked during
Cross:

Q Can we go to page or, sorry, British Columbia Securities Commission 00567, please, page 59.
And once again, can you tedf what we're looking at?
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A These are my notes.

Q These are your notes and thoughts from discussions with different investors?

A These are my notes from various discussions including discussions with investors.

Q Under October 10 on the third panagh, can you please read we briefly?

A We briefly discussed that NOHNharram and the hearing process for potential outcomes.
| also informed her that the Insurance Council of B.C. had disciplined Wharram and that this
disciplinary action was posted ¢heir website. That should have beerthat should have
said Duke, not Wharram.

Q So this is a typo?

A Yes.

Q You've made a mistake in this document?

A It's a typo.

Q It's a mistake as well; could a person call it a mistake?

A It's a typo.

Q That was a yes or no question, please.

A It could be called a mistake.

Q Did you make others?

A It's possible.

Q Are you certain right now that you didn't tell Mrs. Martinsen that?

A I'm not a hundred per cent certain, but | do know that | lsadversations about the

Insurance Council of B.C. with investors such as Ms. Martinsen, and it was Mr. Duke that |
was talking about.

Hearing Transcript, Ap#i] 2014, B3 Lines 15, p.84 Lines-20

262. With all due respect, items tendered into evideran behalf of the Executive Director, should
be checled for accuracy Because dfias created by both conversatiorbetween Chan and
this client andsending out the Investor Impact Statemebtfore the allegations are proven
before this Panethe Repondents have not been able to contact M¥&artinsen toascertain
whetherthe investigator told her wrong information or this was a typo. Either MayChan
was nhotable to say this was 100% typo and this is NOT acceptable.
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THE RESPONDENTS DISAGREE WITH MANY SUBMISSIONS OF STAFF

263.

264.

265.

266.

267.

268.

l'a AYRAOIFIGSR SIEINIASNI AYy (GKSAS adzoyAiaaizyas tl
to mislead the readex Staff have cut and pasted 2 different parts of the FCC Offering
Memorandum in an attempt to bolsteheir case.  When one reads the entire 1.1 and 1.2

Section of the FCC Offering Memorandum, it is clear that by taking out the definition of
Available Net Funds, it is an attempt to persuade the reader. The Respondents encourage the
reader to read théull 1.1 and 1.2 sections of the FCC Offering Memorandum(s).

In paragraph 17, it is submitted by Staff that Wharram confirms in the compelled interview that
“13.4615% of the funds | oaned to the adi nt Ve
expenses {(Emphasis Added)Nowhere in the corresponding exhibit (highlighted by Staff as

being BCSC00169 P56U2A and P57 E512) mention ANYTHING about reimbursement of
expenses. The Respondents submit that at all times, Wharram thought he takédthe

expenses out of the funds not advanced to the Developer as per the wording in the Offering
Memorandums of the Respondents.

In paragraph 25, Staffasagain drawn the reader away from Section 1.1 and 1.2 of the DCF
Offering Memorandum(s), andway from the definition ofNet Available Funds The
Respondents encourage the reader to read Section 1.1 and 1.2 of the DCF Offering
Memorandum(s).

With respect to paragraphs 34 and 35, Staff ask Wharram a direct question about an exhibit
that is keing placed on front of him and he indicates the numbers match. He is confirming the
amount on the piece of paper but does not indicate whether this numbers are audited or 100%
accurate. Staff doeqot ask any questions with respect to audited finaingiatement at this

point or regarding who prepared these documents.

In paragraph 38 and 39, StatfbmitscO 2 y T dzi A 2 y & ddcididh in S ré i rease in
2004 whereby that Court found fraud to be held to high standard of proof invakjegtives
like ¢éclear and convincirdg ®taff submitdecause of a decision inn n McDaugallthis is no
longer the law in British Columbia or anywhere else in Canadéth all due respect to Staff,
paragraph 39 is a statemetitat is not true ashis very Panel lsaused these adjectiveand
subsequently referred tRe Andersgras recently as 2011 in the BGBQecisionand 2014 in
the McHaffiedecision

In paragraphsi6 and 47, Statfringsforward establishing factors attus reusand mensrea of

fraud. The Respondents submit that by repaying the respective $75,000 and $45,000 to FCC,
the actus reus (deprivation caused by the prohibited act) is not present in this matter. At no
time did the Respondents feel they had subjective knowledgenéms rea) of the alleged
fraudulent act.
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269.

270.

271.

272.

273.

Ly LI NFINILK poX GKS C// haQa RAR &alé (G4KS YI ¢

be loaned to the Developer, however they also said they majority of the net

available funds

would be loaned to the Deloper. The Respondents maintain the latter is the one they relied

on AND the majority of the FCC net available funds were loaned to the Develop

er.

In paragraphs 65 and 66, WKL was to receive 13.4615% to pay their expenses with respect to
the FCC offing. However, they were not responsible for direct FCC expenses that were paid
68 2Y[ 2N 2Y[ Qa ONEaBRkver dodrrded ah accurate Arhohny & thd G T F

expenses incurred by FCC such as accounting, professional fees, etc.

In pamgraph 71, Staff once againdicates2 yf € nH ®omx: 27F

AyoSaiz2NDa

Developer.  This statement is simply not true and the Respondents have made factual
submissions proving their case without assumptions, partial records, and only completing

summary work.

In paragraph 73, Staihdicatesthe Falls Investors did not gdteir monies back.

The FCC

Investors did not get their monies back due to the CCAA process Blackburn entered into in

February 2011, not the alleged fraudulent acts ofRlespondents.

In paragraph 75, StaifidicatesWharram admitted that he advanced less than half of the Falls

Ly@SaildySyda G2 .t O10dNYy® 2 KSy NB
Staffhave submitted thathe partiesare to rely it is very apparent that Wharram is
this question.  The question asked is as follows:

Q Okay. So | am going to ask the questions again. The total at th

FRAY3I GKS
confused by

e bottom of this

column is $2,189,301, is this the total amount of the loans mgdaéFalls Capital

to Blackburn?

BCSCO00169/EXH00139, p.61 Linex713

Wharram although confused by the questias,admitting that FCC loaned $2,189,301 to the
Developer but the investigator is not asking about the 4 Joint Venture companies that FCC
Investor Fundslso made loans to the Developer. In fact, Wharram had the following to say

during the compelled interview:

Q Besides the loans made to Blackburn, did the Falls Capital invest any other funds in

the Falls Resort project?

A '3 AYIEDS QR2 KNBJASG o L R2y Qi |
YSY2NE @ L R2Yy Qi 1y26®

Y26 dzyiAat L

BCSCO00169/EXH00139, p.62 Linex218

Staff iSUNBAY 3 (2 AYRAOFGS GKFG 2 KFENNIY
Investments to Blackburn, bwgain are not showing the whole picture.
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274.

275.

276.

277.

278.

279.

280.

interpretation of themath and this very isolated question that does not include all the relevant
parties to the transaction (WKL and the 4 JV Companies) is not cogent evidence.

In paragraph 79the FCC Investors were NOT deprived of the $75,000 from the Residence
Purchase Payment as the funds were returned in January 2010.

With respect to paragragB2 and 83 it is submitted the $45,000 of personal funds Wharram
placed into the FCC bank agnbin February 2012 returned funds the FCC bank account
making these statements inaccurate. There was no actual deprivation committed against the
FCC Investors as the funds were returned to theowat in which they were taken or
subsequently paid @enses associated with FCStaff hadrought no evidence, despite having

the onus to do so, proving the funds were not returned.

In answer to paragraphs 84 and 85, by the Respondents replacing both the Residence Purchase
Payment (the Capital Directavigage proceeds) and the Personal Use of Sale Proceeds (the
personal funds deposited into the FCC bank account) they DID NOT commit a prohibited act
within the first branch of thectus reusof fraud nor did an actual deprivation flow from this
prohibitedact. = There is only a theory presented by Staff showing protdifieobalance of
probabilities that Wharram, FCC and WKL committed prohibited acts and that those acts caused
both risk of deprivation and actual deprivation.

In paragraph 86 and 87, Sthhasnot brought forward cogent evidence which makes these
statements correct. They have not exceeded proof on the balance of probabilitiescfuhe
reusof fraud by stating; Wh ar r a m, the Fall s, and West Kar ma
of the Falls Investments for the purpose for which the investors had entrustedfuids to
them.”

In paragraph 9@nd 91{ G FF | f £t SASR GKI 0 2 KIFNNJIY AGaRAGSNI S|
to West Karma but fail to bring cogent evidence showimgeatfunds were not used for FCC

business expenses. WKL paid many bills and invoices on behalf of FCC and Staff have not
brought an accounting that providANY accurate numbers to support their allegation.
Wharram did advance the majority of availdiieds to the Developer.

In paragraphs 999, StaffindicatesWharram had Subjective Knowledge that the prohibited
acts would cause deprivation to the F@@estors. The Respondents have respectfully
submitted several points in this document thapgest he did not have Subjective Knowledge
his actions would cause deprivation during the relevant times.

Ly LI NIFINFYLK wmnnx {dGFFF &adzooYAld (GKS 5/ C haQa
investors would be loaned to the facilitate funding loé tDeercrest Resort and Clubhouse
Development.  Again, they have skipped over Section 1.1 and 1.2 of the DCF Offering
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Memorandum(s) were it distinctly states the definition and meaning of Net Available Funds.
This is what the Respondents relied upoalbtimes.

281. In paragraphs 107 and 108, the Respondents submit that Wharram was answering a direct
guestion regarding a number on a piece of paper. The amount at the bottom of the column
said $1,636,000. Wharram was never asked about the $60B@0@as spent on behalf of
the Developer and made a mistake when filling out the forms in the DCF Claim amount with the
Price Waterhouse Coopers monitor. None of the submissions from Staff prove on a balance of
probabilities, that the Respondents didtsubmit less than half of the money to the Developer.

282. Paragraph 119 is simply incorrecthe Respondents did advance the majority of the available
DCF monies as per the Offering Memorandums.

283. In paragraph 126, Stadtibmitsthat* Wh a r r a red tlathe advanced less than half of the

Deercrest | nvest me nRirg of alp therehieno Bdmasiok byuWharifam
whatsoever. Secondly, the reader is told to gB@SC001@XH0013%. 61 L8-17 which
states:

Q Can you please tette what information is presented in that column?

A b2 L R2y Qi 1y2¢ 6KFG GKFdG Aao

Q Go ahead

A LOQR 6S 3dzSaairay3a AT L FyasgSNBR (KIFGod
Q At the amounts listed here the loans that were made to Blackburn?

A ¢KIFGQa ¢KId Ad FLIWISIENARE &8Sao

Q Again, the total bthat column is $2,189,301.42?

A Yes

This section of the interview is not even relevant to Staff Submissionc#th@6eader is sent
toheretoread 0 2dzi G KS 5/ C SydAde FyR AGQa | aSOlAzy
are sent to reviey is P85 L127 and Wharram is asked questions directly related to the amount

of the cheques. In his confusion and duress, he forgot about the $606,000 of investor interest

paid by DCF on behalf of the Developer.

284. In paragraph 130, the investors wemnot deprived of $130,000. Wharram has repaid $20,000
of these funds from a personal source and was never paid back his $30,000 in Working Capital
Deficiency that was due.
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285.

286.

287.

288.

289.

290.

In paragraph 154, Sta$tibmitsthat Wharram knew that $1,367,086.72 watvanced to WKL.
There was NO DIVERSION of fynddKL was due 12% of the funds raised which formed part of
these funds. Using the wokdiversio®A a { G | F FoQuist facts &rfl Stkeligthen their
case. The additional funds (that were not pdrthe 12%) that were advanced to WKL went
towards paying for DCF expenses that WKL paid due to DCF not having its own credit card.

Paragraphs 155 and 156 make no sense as Wharram, Deercrest, and WKL did advance the
majority of the funds required as psection 1.1 and 1.2 of the DCF Offering Memorandum(s),
therefore Wharram did NOT have subjective knowledge of the prohibited act.

In paragraph 176 (d)(v), Staff submit that there was a review dfgdreeral ledger supplied by
Wharram but didnot rely on it heavily as had the source documents themsehmsk
st at e rhd this & ‘tontradictedtadifferent times when Chan admits she did not have a

complete set of bank records.
Hearing Transcript, Ap#l] 2014, p86 Linesl5-21
HearingTranscript, April 14, 2014, p. 33 Linek28

In answer to paragraph86, it is submitted thatSchacher was NOT involvedditharranis

2013 attemps to revive Deercrest merely a lender to facilitate Wharram being able to

purchase the property Just lecause Schacher was on a list of investors does not mean he was

part of the so called 2013 attempt to revive Deercreétt no time was Schacher provided any

marketing materials, Subscription Agreements, Offering Memorandums related to the
Deercrest propdJi & @ 'S aAyLiXe (ySg 27 2 K NN YQ&a LJ |
it:

Q What is your knowledge of the deal | had triecptd together withPrimex in 2013? Can
you tell usa little bit about that?

A I never seen any of the documents. Ulg tmlything is what you told me about that was if
you could, if you could make that deal work, that weauld give the investors some of
their money backor at least their principal, so.

Q Did you support that plan?

A | did, yes. That was the basicsea that wewere lending that $50,000, to try to make that

work.
Hearing Tainscripts, April 11, p. 117 LinesZ®, p.118 Lines-&

Ly FyagSNJI G2 LI NFIANF¥LK myp> AlG gl a { OKIFI OKSNDa
Staff) this was a mistalon his parand that the wire transfer should not have said investment

Hearing Tanscripts, April 11, p.106 Line$ 4

In answer to paragrapfh90 and 191the Respondents argue it is irrelevant what the bank
account balances were in the WKL bank actat Envision. And what the Respondents did
with the Schacher funds on March 8, 2013 is just as irrelevant as Schacher was not part of the
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291.

292.

293.

294.

295.

project. With all due respect, if Wharram would have purchased a car with the $50,000 loan
from Schacher would have been different?As submitted abovéyVharram had only explained

the business transaction he was getting involved with to Schacher asyire which he would

be repaid his logn

In paragraph 195t is submitted by Staff that Chan testifigtht during a phone call with Drury

he told her the funds were considered a loanYet this iscontradicted in 200(a) wher8taff
submitsWharram called Drury in February 2013 asking him to invest funds in the Deercrest
project

In 20Qb-f), Staff ingst on revisiting the Schacher funds. As Schacher testified, these funds were
a loan and returned 30 days after they were borrowed by the Respondents.

Ly LI NJFIANILK HauE 20KSNI KLy identd submikdd yyBiaff A y i S N.
proving their theory the Respondents were raising funds up to the March 13 InterVikis.is
not cogent as it lacks clear and compelling evidence brought forward by Staff.

In paragraph 203, Wharram was NOT continually raising fiitesram approached 4iénds

and asked for loans he repaid the loans with interest to 2 of the 4 people he borrowed these
funds and on the balance of probabilities would have paid back/will pay back the remaining 2
loans with interest as well.

In respect to paragraph 2081+ y RAR y 20 KI @S | aO2y@SNEI GA2YE
with respect to the $50,000 loanSchacher himself.  Reviewing the bank account statements

does not prove anything and would only lead to speculat®iaff brought forward no evidence,

G KSNJ GKIFIYy [/ KFEyQa LISNa2yFf y23Sa0 GKFG S@Sy
There is no evidendendered by Staff that contradicts what Schacher indicated on the stand

6 KSyYy KS It&as helle dhassifigd as an investraedt

CONCLUSION

296.

297.

The Executive Director failed to provide clear and convincing proof, based on e@ddente
that the Respondentengaged in or participated in conduct relatingatdraud on the FCC
and/or DCF investors.The Executive Director failed to prove thegditions in the Notice of
Hearing on the balance of probabilities.

Staff hasfailed to bring any witness forward that hady knowledge of any fraudulent act
alleged to have been committed by the Respondents.
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298. The Executive Director failed to pravidlear and convincing proof, based on cogent evidence,
that onMarch 1213, 2013, the Respondentadetwo falsestatemensto an investigatar On
0§KS 02y NI NE E witheses (3chacherk dave fedtima@ni tat actually vesimst
the theory of the Staff.

299. The Respondents have countered each and every one of the allegations brought forward by the
Executive Director with clear and precise faatgth no assumptions or speculation. Staff had
a theory of the events surrouimdy the operation of the Respondents businesses, alleged a
fraud and then brought forward very little in terms of cogent evidence.

300. It is therefore submitted thathe allegations in théNotice of Hearing thathe Respondents
violated sections 5B] and 18.1 of the Actshould be dismissed in their entirety.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

dne rram
(far the Respondents)

Juy 6, 204
Chilliwack, British Columbia

83



